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Where Do We Go From Here? 


by Patrick G. Emmanuel 


I feel it appropriate in this, my first 
President’s Page, to look forward to the 
coming year and to set out some of the 
more important matters which will concern 
The Florida Bar during this year. 

A good preface to begin this look for- 
ward can be found in The Florida Bar 
Journal of June, 1985. In his President’s 
Annual Report, Gerald F. Richman dis- 
cussed a number of significant events dur- 
ing Bar year 1984-85, and matters which 
were still pending. He closed by summariz- 
ing a message of active programs for the 
Bar in the future. 

In that same issue, John F. Harkness, 
Jr., the executive director of The Florida 
Bar for the past five years, discussed those 
five years and the significant developments 
which have taken place during them. A 
review of this report by Mr. Harkness 
highlights the progress which the Bar has 
made during these five years, although the 
public and many of our Florida lawyers are 
not aware of same. 

Having considered those two reports, 
what does the future hold for The Florida 
Bar? 

I feel we must start with the premise that 
The Florida Bar is an outstanding state bar 
association, having been recognized as 
such for many years. We have a conscien- 
tious Board of Governors, who give un- 
stintingly of their time, talent and their own 
finances to direct the operations of the Bar. 
Our staff is well qualified and cooperative. 
With the present cost-accounting system, 
we move into the new year with a surplus 
from 1984-85, and we anticipate ending 
with a surplus of funds ai the end of 
1985-86. 

I am firmly convinced that our most 
important activity during the coming year 
should be to ensure professionalism in the 
legal profession and among individual 
lawyers. I think it also imperative that we 
move actively forward to improve the 
image of the Bar, the lawyers of Florida 


and the legal system, with the public. At the 
same time, we need to make sure that the 
lawyers of Florida recognize the role of the 
Bar and how it works in their individual 
and collective interests. 


At its May 1985 meeting, the Board 


voted by the narrow vote of 17 to 16, in 
favor of mandatory continuing legal educa- 
tion. I voted in favor of this program 
because I felt it would help to ensure our 
professionalism and would put us in a 
better position to stand off attacks of 
legislators who want to remove the Bar 
from the control of the Supreme Court and 
place it under the control of the Depart- 
ment of Professional Regulation. Further, 
I voted in favor of this on the premise that 
we can make available to our Florida 
lawyers certain CLE programs, which 
could meet the minimum CLE require- 
ment, without cost and within close proxi- 
mity to their offices. The Continuing Legal 
Education Committee, the Budget Com- 
mittee and the Board of Governors will be 
focusing on this subject during the coming 
months and I am hopeful that the program 
which is put into effect will meet the 
approval of most lawyers of our state. 
Those states which have enacted manda- 
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tory continuing legal education have found 
that lawyers’ support has increased the 
longer the program is in effect. 

We will undoubtedly continue to have - 
areas of concern in the legislative arena. I 
feel convinced that we must have an active 
legislative program, conforming to the. 
rules laid down by our Supreme Court. 
During the coming year I plan on having a 
more active liaison and contact with mem- 
bers of the legislature so that they are better 
aware of the role of the Bar and how we 
operate in legislative matters. 

We will be receiving further information 
and recommendations from the public rela- 
tions firm which the Bar engaged to survey 
the role of the Bar and how we are per- 
ceived by lawyers, legislators, state leaders, 
and the public. Unfortunately, lawyers and 
the legal profession are not viewed with the 
greatest confidence by the news media and 
many of the public at large. During the 
coming year we will undertake programs 
providing for interviews with representa- 
tives of the news media, better contact with 
legislators and public officials, and sessions 
with consumer and other groups. 

The Commission on Access to the Legal 
System made its report to the Board of 
Governors in May. That report consists of 
many pages and has many recommenda- 
tions. The Board will be reviewing their 
recommendations, just as it did those of the 
Long Range Planning Committee, over the 
course of the next few meetings, and taking 
such action as it considers appropriate. 

That commission focused in large part 
on how to make legal services more avail- 
able to larger numbers of our people. This 
is a recurring problem. Not only does it 
relate to the poor and those in low 
economic status, it also applies to those 
who are gainfully employed but have 
modest incomes. There are many facets to 
this subject. They include prepaid legal 
service plans, group legal service matters, 
alternative dispute resolution procedures, 
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and the like. The delivery of legal services 
at moderate costs to the majority of our 
people is probably the one issue which 
interests most of our citizens. We must seek 
for solutions to these problems. 

The Board at its May meeting also voted 
in favor of adding two lay members to the 
Board. Details have not yet been worked 
out, but if this is approved by the Supreme 
Court, it will be a new experience for the 
Board. While I voted against this proposal, 
I recognize that lay members have served 
well on grievance and judicial nominating 
committees. Hopefully, their input in 
Board matters would be equally beneficial. 

In his inaugural speech at the Bar Con- 
vention last year, President Richman also 
announced the appointment of a special 
Commission on Legal Education and 
Admission to the Bar. That commission 
has not yet reported and I anticipate we will 
be hearing from it during the coming year. 
After its report and recommendations are 
received, the Board will review same in 


detail and determine what action is appro- 
priate. 

The Florida Bar has many active sections 
and committees. They work effectively and 
do a great job. Several thousand members 
serve on these sections and committees. To 
the extent that we have committees and 
sections involved in a particular matter, I 
would not be in favor of the appointment 
of a special commission or committee in 
that same matter. 

I have said many times during the past 
two years that the Bar and the legal profes- 
sion face many serious problems. However, 
I feel these problems must be also con- 
sidered as challenges and we must seek to 
meet and resolve them. 

One of those challenges, in addition to 
those mentioned above, is the matter of 
lawyer advertising. In a decision handed 
down in late May the United States 
Supreme Court apparently further ex- 
panded the right of a lawyer to advertise 
and in some degree to solicit. Many of our 
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lawyers and many public citizens complain 
because of the nature and poor taste of 
some lawyer advertising and they ask why 
the Bar has not done something to correct 
that. The Board addressed this issue at its 
May meeting and voted that the Bar should 
aid those desiring to advertise so that they 
will do so ethically, but it would not 
prepare or establish examples of adver- 
tising. The crux of the matter here is 
solicitation and bad taste. In addition, 
there may arise situations in which volume 
lawyer advertising of a particular lawyer or 
law firm results in what might be termed 
brokeraging of clients’ representation. We 
should not permit that. 

While I recognize that The Florida Bar 
must be cognizant at all times of our 
responsibility to the public, I feel it also has 
a definite responsibility to its members. I 
will encourage the Board of Governors to 
take steps to assure we respond as much as 
possible to the needs of Florida lawyers. I 
discuss two activities which provide service 
to Bar members. 

In recent weeks many law firms have 
received notice that their professional insur- 
ance would not be renewed or the premium 
would increase drastically. A special com- 
mittee was appointed to study this matter 
and it has engaged consultants to advise on 
ways this problem can be solved. This 
committee will seek to find long-range 
solutions to our insurance problem. 

The Economics and Management of 
Law Practice Section exists, in part, to assist 
lawyers in the economics of the law prac- 
tice. The Law Office Management Advi- 
sory Service (LOMAS) provides assistance 
to solo practitioners and attorneys in small 
firms regarding office management. These 
programs can be of tangible benefit to 
those lawyers who avail themselves of 
same. 

All in all, the coming Bar year will be 
most interesting and demanding. The 
Florida Bar is regarded as a leader by most 
state bar organizations and we must try to 
maintain that position of leadership. The 
public is entitled to have the Bar and its 
members consider the requirements and 
needs of the people at large. The lawyers of 
Florida have the right to expect the Bar to 
be responsive to their concerns. I am 
convinced we can and will achieve these 
objectives. The support of the lawyers of 
Florida is vital to our success. I encourage 
all our members to lend their assistance to 
these endeavors. By the joint efforts of all 
we can ensure professionalism of the 
highest degree among the lawyers of 
Florida. 
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Executive Directions 
The Next Five Years 


by John F. Harkness, Jr. 


Last month, I briefly reviewed some 
changes and facts concerning some of the 
programs of the Bar in the last five years. In 
this article, I would like to make a few 
suggestions and predictions. Predictions 
are one of those things you can always be 
held accountable for, but I think some of 
these topics and ideas will come to pass. 

One fact that I think is indisputable is 
that, within the next five years, we will have 
at least 13,000 to 15,000 new members of 
The Florida Bar. With the recent United 
States Supreme Court case in which a resi- 
dency requirement was held to be unconsti- 
tutional, there will be no way to limit the 
number of attorneys coming into Florida. 
With six law schools in the state and with 
the climate that we have, we will always 
have new lawyers. Our challenge in the 
next five years will be to develop a plan to 
use all of the legal talent residing in Florida. 

The abundance of attorneys in this state 
may be an answer to the increased pressure 
the profession will be facing for providing 
simpler services for what are considered 
simple types of legal problems. As you 
recall, the probate system was amended a 
number of years ago to provide for a simple 
type of probate when there are few assets in 
the estate. A simplified divorce procedure 
promoted by The Florida Bar has seemed 
to be accepted and, from what I can tell, 
has caused few problems. I believe, in the 
next five years, you will see more demands 
by the public for easier methods of taking 
care of what they perceive to be simple 
problems. 

Connected with simplified services is a 
desire to have documents and law written 
in plain language. While we know that 
certain words are words of art that have 
been litigated over the years, there are 
certain aspects of pleadings, documents, 
instruments, etc., that could be modernized 
into plainer language while still retaining 
those necessary words that will prevent 
future litigation. 

There will be a major effort to enlarge 
alternative dispute resolution mechanisms, 
including a move toward more mediation 
and arbitration of legal matters. The 
juvenile, matrimonial, and neighborhood 
dispute settlement programs seem to be 
functioning in assisting the judicial system. 
This is another recognition of the fact that 
people want the system to be simpler and 
faster. With the reluctance to create new 


judgeships, these processes may be the only 
way we can answer the problem of court 
congestion. 

Another area that will continue to 
expand, but with reluctance, is the area of 
advertising. The United States Supreme 
Court recently ruled that an advertisement 
may contain a suggestion that a certain 
company be sued for a certain product. In 
the same case the Court found constitu- 
tional a requirement that an ad must recite 
that costs are to be paid by the client. | 
believe-the Court will be refining its adver- 
tising guidelines over the years and it will 
be incumbent upon The Florida Bar con- 
stantly to review its advertising guidelines 
and rules to make them comport with what 
is allowable by the Supreme Court. Adver- 
tising is here and will not go away. We must 
try to induce good taste since it cannot be 
mandated. 

Every once in a while, unfortunately, we 
read in the paper in a rather large headlined 
article about an attorney who has taken 
money from a trust account. We do have a 
Clients’ Security Fund which makes partial, 
but not full, reimbursement to a client. 
There has been discussion about a manda- 
tory bond on all trust accounts. While we 
know that the vast majority of attorneys 
handle their-trust accounts in a professional 
manner, those few attorneys who do not 
cause irreparable damage to the rest of the 
profession: People do not like mandatory 
anything, but when you weigh the cost of a 
bond on a trust account against the potential 
harm the entire profession suffers when 
one individual absconds with money, I 
believe that the cost of the bond and the 


minor inconvenience are well worth it. 

We have seen in the last few months a 
crisis in the ability to acquire legal mal- 
practice insurance and have seen an escala- 
tion of rates. If the facts I have received are 
true, it appears the rates are beginning to 
stabilize, but the availability of insurance 
still remains a problem. From the facts we 
have gathered, the availability probiem will 
continue and will probably get worse in the 
next two years. The Bar is working on a 
program to try to ensure availability at a 
reasonable and a justifiable rate. If and 
when the Bar can develop such a program, 
it will be our task to market it to the 
attorneys in hopes that they would stay 
with the program. Only through a system 
that is comparable in rates with the private 
market to which the members of the Bar 
are loyal, will the availability issue ever be 
solved in the future. 

Many of you already have computers 
and word processing systems in your office. 
I predict that, in the future, all offices will 
become more and more automated and 
have a higher reliance on paralegals and 
legal assistants. It is through this type of 
technology that attorneys will be abie to 
keep costs down and to provide the routine 
legal matters for the public. 

As to the internal operation of the Bar, I 
see a continued reliance upon the Long 
Range Planning Committee as well as the 
Program Evaluation Committee. The most 
recent long range plan, adopted by a com- 
mittee chaired by Leonard Gilbert, has 
become the blueprint for the next few 
years. It is incumbent upon us to update 
that plan and to predict, as far in the future 
as we can, those matters that will be 
affecting the legal profession. At the same 
time, the Program Evaluation Committee 
will constantly evaluate the programs of 
the Bar to make sure they are meeting their 
objectives. As in any organization, be it 
public or private, when a program is estab- 
lished, it sometimes just continues for 
continuance sake. I believe that with the 
PEC’s constant evaluation of certain 
projects, this can be prevented. 

I see the next five years as a time of 
change for the legal profession. The 
demands that have been upon us in the last 
few years will increase and become more 
intense. It is up to lawyers and the Bar to 
develop solutions to these problems and to 
be farsighted when doing so. B! 
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How our 10- 


harmony 


Despite unusual arrangements. 


A recent 11-property, $418 million Marriott project 
was unusual for a score of reasons. 

It involved a unique financial arrangement 
believed to be a first in the hotel industry. And the 
properties—all in various stages of development— 
were situated in eight states and stretched from 
Miami to Seattle. The program called for simultaneous 
Closings for each one. If one title fell through, the 
entire deal could collapse. 

The purchasers knew that only a title company with 
national capabilities, financial strength and skilled 
professionals could conduct a transaction of this size 
and complexity. They chose Commonwealth. 

Commonwealth's national title service specialists— 
experts at large, multi-state and multi-property 
deals—worked in concert with on-site managers in 
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ten offices and agencies and closed the deal without a 
single sour note. 

When you need title service tuned to your special 
needs, call the Commonwealth office or agent nearest 
you. No matter how large or unusual your transaction, 
our full-scale capabilities will bring music to your ears. 


For information regarding Commonwealth 
agency representation, contact: 


comMONWEALTH LAND 
TITLE INSURANCE COMPANY 

A Reliance Group Holdings Company 

126 E. Lucerne Circle * Orlando, FL 32801 

(305) 425-6121 « (FLA WATS) (800) 432-8518 


_ 
oN 


- Polygraphs and Privacy 

Mr. Stack’s article [June 1985] does 
contain most of the relevant Florida cases 
on an employer's permissible use of poly- 
graph in connection with preemployment 
processing of applicants; however, it is 
seriously lacking in empirical support for 
many conclusionary statements; such as: 

(1) Suggesting that negative test results 
are passed on from one employee to 
another; 

(2) Criticizing their effectiveness, but 
failing to note that many employees confess 
to their wrongdoing before taking the test; 

(3) Employees are subjected to “skeleton 
in the closet” type questions in most 
instances; 

(4) Unionized employees can refuse to 
take the test. That simply is not so. 
Whether a right to refuse exists depends 
solely on the collective bargaining agree- 
ment, and there are very few such agree- 
ments that I have come across. _ 

(5) Commenting the polygraph may 
have some preemployment value, while 
glossing over the employer’s need, after an 
employee is hired, to use polygraph when 
there are substantial amounts of money or 
inventory unaccounted for, I suspect his 
view might be different if $50,000 of client’s 
funds was missing from his firm’s safe and 
there were four individuals who had access. 

In 7-Eleven Food Store, 242 NLRB No. 
29 (1979), the employer did not violate the 
National Labor Relations Act when it 
terminated several employees for refusal to 
take the test. 

(6) Workers under employment con- 
tracts are not “at will” employees. That 
depends on the terms of the contract, 
particularly whether it is for a definite 
period of time and whether a “cause” provi- 
sion is included with a definition, assuming 
there is adequate consideration. 

To suggest that legislation or “Big 
Brother” is the answer with the legislature 


or another state agency or expanded depart- 
ment in an existing agency that would 
“outlaw inappropriate and unnecessary 
questioning” smacks of constitutionally 
questionable censorship. 

There is a compelling need for an 
employer to have a reliable means to verify 
and confirm employee honesty, which out- 
weighs the restrictions the article suggests. 
Yes, the examiners should be competent, 
and objective licensing requirements would 
be as appropriate as those for radiological 
technicians. But the polygraphers I have 
had occasion to work with are competent, 
limit their questioning to the relevant 
issues, and provide a valuable service to 
industry and the public sector. 

LEO P. ROCK, JR. 
Orlando 
Seat Belt Defense 
Re: “Florida’s Adoption of the Seat Belt 
Defense” by Cathy Jackson Burris, Fla. 
Bar Journal, April 1985, p. 17. 

On the contrary, the Supreme Court 
implicitly addressed the issue of retroactive 
application of the seat belt defense when it 
said: 

“Accordingly, the decision of the district 
court is quashed, and this cause is remanded 


for a new trial on the sole issue of whether 

and to what extent, if any, Pasakarnis’s 

$100,000 verdict should be reduced as a- 
result of his failure to wear an available and 

fully operational seat belt.” 


Insurance Co. of North America v. 
Pasakarnis, 451 So.2d 447, 451 (Fla. 1984). 
To me, this sounds retroactive. 

JACK RYAN 
St. Petersburg 


Author’s Response to 
Seat Belt Defense 

Without belaboring the point, since the 
seat belt defense was raised in Pasakarnis 
and expert testimony was proferred on this 
issue, the problems and concerns raised in 
the article would be inapplicable to the 
Pasakarnis decision. The situation which 
my article addresses concerns amendment 
of an answer to raise the seat belt defense in 
a pending case. Because of the policy 
concerns of the Supreme Court which 
compelled adoption of the seat belt defense, 
it would appear that this purpose is not 
served by retroactive application since those 
persons injured in accidents prior to 
adoption of this defense would not have 
notice of its effect on them or the Court’s 
pronouncement that the citizens of this 
state should wear seat belts while in vehicles. 
Again I should point out the Supreme 
Court’s pronouncement in Hoffman v. 
Jones, 280 So. 2d 431, 440 (Fla. 1973) 
which delineated the applicability of the 
comparative negligence doctrine depending 
on the status of the case. 

CATHY JACKSON BURRIS 

Ft. Lauderdale 


Florida Rule of 
Appellate Procedure 9.210 

The recently published Florida Rules of 
Court (West, 1983) do not include two 1984 
amendments to the Florida Rules of 
Appellate Procedure. On September 13, 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1985 9 


| 
‘x 


1984, the Supreme Court of Florida 
amended the Rules of Appellate Procedure 
in The Florida Bar re: Rules of Appellate 
Procedure, Case No. 65,082. 

The court amended Florida Rule of 
Appellate Procedure 9.210(b)(4) to require 
a summary of argument in each brief. The 
court also amended Florida Rule of 
Appellate Procedure 9.210(g) to require 
attorneys to submit copies of supplement 
authorities with a Notice of Supplemental 
Authority. 

I believe the Bar Journal would serve its 
readers by notifying them of this omission 
in the West rules pamphlet. The Bar 
Journal readers might also be interested in 
hearing of any other errors or omissions in 
the West rules pamphlet noticed by attor- 
neys throughout the state. 


JOHN D.C. NEWTON II 
Tallahassee 


Wrong Standards of Measurement 
At the pro bono award ceremony, an 
award recipient, responding to the number 
of Florida executions of death row inmates 
asked, “Where else on earth were similar 
actions taking place?” 
In response, our Bar president, in his 


President’s Page in the May issue, says, “In 
Iran, Central America, and behind the Iron 
Curtain.” Is he being ironic? 

I take small comfort in the suggestion 
that the standard of nations whose moral, 
ethical, and legal traditions are so remote 
from ours is the standard against which we 
should measure our own conduct. 


CYNTHIA ZELLNER MACKINNON 
Orlando 


Battered Male Article Wanted 


I read with great interest the article 


which appeared in the June 1985 edition of 
The Florida Bar Journal on “Representing 
the Battered Spouse: Social and Legal 
Perspectives.” Unfortunately, the article 
dealt only with the woman as the battered 
spouse with no consideration in the article 
directed toward cases in which the man is 
the battered spouse. In that the law as cited 
in the article makes no distinction between 
a man or woman as the battered spouse, I 
am compelled to believe that there are cases 
wherein the battered spouse is the man. I 
would like to see another article addressing 
this situation. 

GEORGE L. WAAS 
Tallahassee 


Private Corporation 
Seeks to Purchase 
Select Nursing Homes 


Wessex Corporation is a 
new company committed to 
meeting the growing needs 
of our older population. Our 
management team has a repu- 
tation for setting quality 
standards for the health care 
industry. We are currently in 
the market for select nursing 
homes or nursing homes with 
affiliated elderly care facilities 
which would meet our high 
standards. 


As a well capitalized private 
corporation (with such presti- 
ious stockholders as Hospital 
rporation of America) we 
have both the resources and 
the flexibility to meet an 
owner's objectives. 

If you have a nursing home 
or know of any which would 
interest us, write or call: © 
Rita Martin, Wessex Cor- 
poration, 615/794-3313. 


WESSEX 


CORPORATION 


212 E. MAIN ST. PO. BOX 986 


FRANKLIN, TN 37065-0986 


615/794-3313 
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Changes Minimize Effect 

I read with interest and some concern the 
article by Peter C. Manson, “Preserving 
the Client’s Confidences—The Lawyer's 
Dilemma” in the June, 1985 issue of The 
Florida Bar Journal. While I share many of 
the concerns raised by Mr. Manson, he has 
failed to indicate some recent develop- 
ments that minimize the problematical 
effect of Rule 1.6 of the Model Rules of 
Professional Conduct. 

In the article, Mr. Manson indicates “the 

new ABA model rules require a lawyer to 
reveal frauds on the court if discovered 
before the end of proceedings, but do not 
allow any disclosure of frauds on an indi- 
vidual, no matter how serious.” Perhaps 
Rule 1.6, if read literally, could preclude 
such disclosure. However, the revised 
commentary to Rule 1.6 does provide a 
vehicle to allow a lawyer to give notice to 
others that a fraud has been committed and 
therefore that individuals should take 
appropriate action. Specifically, the com- 
mentary provides that a lawyer is bound to 
withdraw if his or her services are used or 
have been used while further in the course 
of criminal fraudulent conduct. The com- 
mentary then continues: 
After withdrawal the lawyer is required to 
refrain from making disclosure of the client's 
confidences, except as otherwise provided in 
Rule 1.6. Neither this rule nor Rule 1.8(b) nor 
Rule 1.16(d) prevents a lawyer from giving 
notice of the fact of withdrawal, and the lawyer 
may also withdraw or disaffirm any opinion, 
document, affirmation or the like. [emphasis 
added] 

There have been several recent articles 
reviewing this revised commentary. They 
agree that even if a client, who has been 
involved in a civil or criminal court, tells — 
the lawyer to keep the withdrawal secret, 
the lawyer need not respect this request. 
Moreover, in withdrawing or disaffirming 
any opinion, document, affirmation or the 
like, the lawyer can clearly put the recip- 
ients of this notice of withdrawal on notice 
that something is wrong. As one com- 
mentator indicated, “This notice of with- 
drawal appears to amount to disclosure 
and thus it accomplishes indirectly what 
the original Kutak draft sought to accom- 
plish directly. A lawyer need not just 
silently withdraw and has every incentive, 
therefore, to file a noisy notice of with- 
drawal with all relevant parties.” See 
Rotunda, “The Notice of Withdrawal and 
the New Model Rules of Professional 
Conduct: Blowing the Whistle and Waving 
the Red Flag,”63 OREGON L.R. 455, 480 
(1984). See also, Hazard “Rectification of 
Client Fraud: Death and Revival of a 
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Professional Norm,” 33 EMORY L.J. 271, 
302-304 (1984). 
I would also like to point out that The 
Florida Bar has recently recommended a 
modified version of the Model Rules of 
Professional Conduct. In that modified 
version, Rule 4-1.6 clearly provides that a 
lawyer is to reveal any information to the 
extent the lawyer believes reasonably neces- 
sary to prevent a client from committing 
any crime. Thus, under the proposed 
Florida rule, any continuing crime requires 
mandatory disclosure. As far as situations 
of past involvement, The Florida Bar in its 
commentary has adopted the language of 
the ABA Model Code and indicates: 
Neither this rule nor 4-1.8(b) nor rule 4-1.16 (d) 
prevents a lawyer from giving notice of the fact 
of withdrawal, and a lawyer may also withdraw 
or disaffirm any opinion, document, affirmation 
or the like. 
Thus, under the Florida proposed model 
rules, as well as under the ABA proposed 
model rules, a lawyer is allowed, indirectly, 
to disclose frauds on an individual. 
MARTIN H. BELSKY 
Director, Center for Governmental 
Responsibility 

Gainesville 


The Use of Handwriting Evidence 


The article written by George Waas in 
this month’s issue (May) of The Florida 
Bar Journal contains useful information 
for those of us who handle administrative 
cases which raise issues concerning the 
authentication of handwriting. Recently 
we resolved such an issue concerning hand- 
writing on authorization cards for a collec- 
tive bargaining election. SEJU, NAGE v. 
Seminole County, 10 FPER 415274 (1984). 
We essentially arrived at the same conclu- 
sion as that suggested by George Waas in 
his article. We commend your decision to 
publish practical articles such as this one. 


PATRICIA A. RENOVITCH 

Chairman, Public Employees 

Relations Commission 
Tallahassee 


Principal Motivation Test Rejected 

The recent article “Bankruptcy and the 
Prosecutor” failed to mention Barnette v. 
Evans, 673 F.2d 1250 (11th Cir. 1982) 
where the Eleventh Circuit, in reversing the 
enjoining of a criminal prosecution, rejected 
the “principal motivation test” discussed in 
the article and adopted instead a stricter 
standard for Florida bankruptcy courts, 
that of the showing of bad faith on the part 


of the prosecutor. 

Thus, even if the victim of a bad check 
states that his only interest is the collection 
of a debt that is otherwise dischargeable, 
this, standing alone, is an insufficient basis 


on whicha Florida bankruptcy court should 
enjoin a good faith criminal proceeding. As 
a result, injunctions of such prosecutions 
should be more difficult to obtain in the 
future, and the cases decided since Barnette 
bear this out. See, e.g., Matter of Tenpins 
Bowling, Lid., 32 B.R. 474 (Bkrtcy. M.D. 
Ga. 1983); In Re George G. Solar Co., 44 
B.R. 828 (Bkrtcy. M.D. Fla. 1984). Further, 
Barnette also indicates that charges of “bad 
faith” should be raised initially in the state 
criminal proceeding. 

MaRK F. Lewis 
Tampa 


Article Failed to Cite Case 

This prosecutor was sent scurrying to the 
library by your article “Bankruptcy and the 
Prosecutor: When Creditors Use Criminal 
Courts to Collect Debts.” Shepardizing 
Barnette v. Evans, 673 F.2d 1250 (11th Cir. 
1982), it appears that the holding of the 
Eleventh Circuit in that case has not been 
overruled or modified. In said case, the 
court held that: 

“There is a public interest in every good 
faith criminal proceeding . . . which over- 
rides any interest the bankruptcy court 
may have in protecting the financial interest 


of debtors.” 


The motivation of the complaining wit- 
nesses is not a relevant consideration for 
the bankruptcy court in Florida. 

Attorneys seeking to enjoin Florida 
criminal prosecutions by seeking injunctive 
relief from bankruptcy judges should be 
warned that they will likely be wasting the 
court’s time and their own. Enclosed you 
will find an order of the Honorable Thomas 
C. Britton, chief of the judges in bankruptcy 
for the United States District Court, 
Southern District of Florida, citing 
Barnette and dismissing such a complaint 
with prejudice. 


WILLARD K. SPLITTSTOESSER 
Miami 


Berkow Bio Corrected 

Jeffrey Bercow was incorrectly listed as an 
associate of Steel Hector & Davis in his 
biography printed in the Environmental 
and Land Use Law Column in the June Bar 
Journal. He is a partner in that law firm. 
The Journal regrets the error. 
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Meet the New 
Patrick Emmanuel 


by Linda H. Yates 


s Patrick G. Emmanuel pre- 


pared to take office June 29 

$ president of The Florida 

Bar, the agenda for his administrative year 

was partly preset with some of the most 

controversial and difficult issues ever 
facing the Bar. 

Mandatory continuing legal education 
was approved by the Board of Governors 
in May during the last meeting of Gerald F. 
Richman’s term. It became President 
Emmanuel’s assignment to oversee the 
drafting of an Integration Rule article that 
would implement the requirement to the 
satisfaction of the Supreme Court and to 
lessen the burden imposed upon lawyers as 
much as possible. 


The public perception of lawyers was 
notably low, according to a communica- 
tions audit commissioned by the Bar. The 
public relations firm which announced its 
findings was to make recommendations for 
addressing the image problem at the first 
meeting of the Board of Governors at 
which President Emmanuel was to preside. 

Other “firsts” are also to be dealt with 
early in his term—lay members on the 
Board of Governors, alternatives to courts 
for settlement of citizens disputes and 
regulation of lawyer advertising broadened 
recently by United States Supreme Court 
decision. 

Patrick Emmanuel faces these and other 
ongoing concerns of the Bar with calm 


President: 


confidence. At 65, he possesses back- 
ground and experience in legal practice and 
volunteer bar work that equip him for 
almost any issue that may come up. He is 
the only Bar member in recent history who 
served several years as a member of the 
Board of Governors and came back years 
later for a second round. The first period 
was from 1968 through 1974 when the 
Board spent much of its time processing 
disciplinary cases; society was not as liti- 
gious as now and broad issues like those 
facing today’s Bar leaders were rare. Eight 
years later, in 1982, when Emmanuel again 
was elected to the Board from the First 
Judicial Circuit, the legal climate was encom- 
passed by society’s clamour for individual 
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rights, truth in lending, redress against 
malpractice and faulty products, access to 
the courts at affordable prices and environ- 
mental concerns. 


“There have been unbelievable changes 
in the legal scene; whether good or bad and 
whether mandated by the courts or the 
legislature, the Bar has kept pace. The 
rights of individuals may have been articu- 
lated because lawyers sought these rights 
for their clients,” Emmanuel said. 

During the past three decades there have 
been more changes in law than in the whole 
history of the country, he believes, referring 
back to 35 years ago when he began law 
practice in Pensacola. “The changes in the 
law have been for the good. People now 
have more rights to be asserted. I believe we 
somehow have to find a way to reduce the 
number of suits they are bringing without 
reducing people’s rights,” he said. 

“The legal profession faces more chal- 
lenges now than it ever has. We need to 
recognize that and come up with the proper 
answers.” 

As far as mandatory CLE is concerned, 
President Emmanuel believes the Bar can 
come up with a special legal update pro- 
gram which can be beneficial to all lawyers, 
presented without charge to Bar members, 
videotaped so that small groups and volun- 
tary bars can arrange local showings, and 
satisfy a good part of the required hours. “I 
voted for mandatory CLE on the premise 
we can do that,” he said. 

His decision to support the proposal at 
the May Board meeting came after the task 
force studying the proposal convinced him 
that mandatory CLE need not pose the 
financial and logistical problems many 
fear. “I did not believe a certain amount of 
required education could be equated with 
legal competence, but if costs are not 
excessive, mandatory CLE is something we 
ought to have,” he explained. 

“As time goes on we'll see more disci- 
plinary actions pertaining to incompetence 
when a lawyer handles something he is not 
really qualified to handle. The mistake is 
the lawyer is undertaking something he or 
she is incompetent to do. Lawyers need to 
realize their limitations. 

“I believe a fully competent lawyer will 
keep himself or herself informed in their 
areas of practice by attending CLE pro- 
grams or by reading in the office. Some 
keep fully abreast of the law through 
reading,” he said. 

The free legal update program should be 
presented shortly after the end of each 
legislative session, Emmanuel believes, in 
many locations. If this course can meet 


minimum requirements, only lawyers want- 
ing to specialize need attend the regular 
CLE courses which charge a fee. 
Mandatory pro bono is another matter. 
“I personally do not believe pro bono 
should be mandatory. I can see arguments 
for it, but I believe the legal services 
program is working pretty well although it 


“The demands of the present agenda 
often prevent such debate now. I hope after 
the Program Evaluation Committee looks 
at the mechanics and functional operation 
of the Board, it will suggest ways to dispose 
of some matters. 

“On important matters the Board should 
not act precipitously but neither should it 


‘There have been 
unbelievable changes 
in the legal scene; 
whether good or bad 
and whether 
mandated by the 
courts or the 
legislature, the Bar 
has kept pace.’ 
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certainly could work better. The Florida 
Bar and local bars are all working to 
improve it. Many local bars have pro bono 
as a requirement for membership, but these 
are voluntary groups and if a member does 
not like it, he can drop out. The Florida Bar 
is not.” 

As the Board addresses pro bono and 
other recommendations of the commission 
chaired by Russell Carlisle of Fort Lauder- 
dale, President Emmanuel plans to work 
within the Bar’s present structure. Rather 
than appoint additional task forces or 
commissions he will call upon existing 
committees and sections of the Bar to 
handle problems within their areas of con- 
cern. At the same time, he hopes the Board 
of Governors can find more time during its 
meetings to look at the broad issues and 
debate them more thoroughly than it has in 
the recent past. 


study something for months after a com- 
mittee has studied it. On more routine 
reports (from committees) the Board would 
do better if it acted with more dispatch,” he 
said. 

At least one change in Board meetings 
President Emmanuel has the power to 
implement immediately. He plans to run 
the show. He says he will discontinue the 
practice of allowing a committee chairman 
to preside during discussion and vote on 
the committee’s report. 

“I plan to preside and in my absence, the 
president-elect will preside. Bodies are to 
be run by the presiding officer,” he 
affirmed. 

Concern for practicing lawyers and how 
the Bar serves them is high on Emmanuel’s 
list of priorities. “If we can work to have the 
legal profession more professional so the 
public will perceive them more as a profes- 


4 


sion we can reduce the public perception 
that lawyers are simply money-making 
individuals. That perception works against 
what we are supposed to do—to give 
consideration to the public good.” 

He believes the public image of the 
profession begins with the individual 
lawyer. “The problem is the lawyer is not 


their needs and desires, Emmanuel believes 
their perception is incorrect. Those who do 
not participate in Bar work do not know 
what the Bar is doing in their behalf, he 


believes. 


“We must make sure their criticisms or 
requests are quickly acknowledged and 
actively worked on. The Florida Bar News 


‘I do not believe a 
certain amount of 
required education 
can be equated with 
legal competence, but 
if costs are not 
excessive, mandatory 
CLE is something we 
ought to have.’ 


always responsive to his client, he is not 
diligent in answering his phone calls and 
mail and does not keep the client informed 
about what is going on with his case. My 
observation would be that a large part of 
the criticism of individual lawyers is be- 
cause the lawyer has not been prompt in 
communicating with clients,” he said. 

And if the Bar did a better job of 
communicating to the public about lawyer 
referral services and group legal services, 
Emmanuel believes some of the unmet 
legal needs of the middle class would be 
resolved. “The Bar must let the public 
know these services are available; also, 
there are lawyers who would like these 
clients to come in.” 

Another goal is to improve the image of 
the Bar with its lawyer members. While he 
recognizes the fact that a good many 
lawyers do not feel the Bar is attending to 


keeps them informed about what the Bar is 
doing, but a certain part of the membership 
will probably never be convinced,” he said. 

As president, Pat Emmanuel’s approach 
to representing the best interests of his 
constituents will probably be as low key as 
his demeanor. But those who know him 
best—the lawyers in Escambia and Santa 
Rosa counties among whom he has prac- 
ticed for 35 years—believe he has an ability 
to provide the kind of leadership required. 
In a resolution the Escambia-Santa Rosa 
County Bar Association sent to all other 
local bar associations in the state in May 
1983 as Emmanuel opened his campaign 
for president-elect, his peers cited distin- 
guished service with numerous civic and 
legal organizations as evidence. 

A graduate of the University of Florida 
College of Business Administration and 
College of Law, Emmanuel was named to 
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Florida Blue Key and Phi Delta Phi. Soon 
after admission to the Bar in June 1946 and 
starting practice in Pensacola, he started 
ona path of service in multiple capacities as 
a member and officer of numerous rule- 
making, policy-making and advisory com- 
missions, committees and boards of 
Florida lawyers. He served as president of 
the Society of the Bar of the First Judicial 
Circuit, whom name was later changed to 
the Escambia-Santa Rosa Bar. Besides his 
two terms of service as a member of the 
Board of Governors, he was president and 
director of The Florida Bar Foundation, a 
member of the Federal Judicial Nomi- 
nating Commission of Florida from 1974 
to 1981 and he served as its chairman for 
the last three years of that term. 

While The Florida Bar was researching 
its role in self regulation and seeking ways 
to improve its disciplinary procedures, 
Emmanuel was a member of the Supreme 
Court Special Committee for Lawyer Disci- 
plinary Procedures (the Karl committee). 

He formerly served as secretary and 
director of the Florida Lawyers Political 
Action Committee and has taken his turn 
as a lecturer and author in The Florida Bar 
continuing legal education program in real 
estate, corporate law and Code of Profes- 
sional Responsibility. He has served on the 
Bar’s Executive Committee during each of 
his stints on the Board of Governors. More 
recently he has worked as a member of the 
Integration Rule and Bylaws Committee, 
the Audit Committee, the Supreme Court’s 
Court Efficiency Committee and now the 
Judicial Council. He is a delegate from The 
Florida Bar to the American Bar Associa- 
tion House of Delegates. 

Pro bono service is not new to him. For 
20 years Pat Emmanuel represented his 
local bar association on the Board of 
Northwest Florida Crippled Children’s 
Home. An active member of the Catholic 
Church, he has served on the board of 
Sacred Heart Hospital in Pensacola for 30 
years, 10 as chairman. 

Even so, Emmanuel says he is selective in 
what he actively participates. After com- 
pleting his first three terms as a member of 
The Florida Bar Board of Governors in 
1974, he decided it was time to let someone 
else serve. He considered running for Bar 
president-elect then but determined the 
demands of the Bar and of his law firm 
were such that he could not handle both 
properly. When his successor on the Board 
announced his intention not to run for 
reelection in 1982, Emmanuel was encour- 
aged by lawyers in his circuit not only to 
run again for the Board but later for 


The president’s responsibilities begin several months before he takes office. In 
February and March Emmanuel spent days at Florida Bar headquarters 


checking lists of thousands of members who volunteered to serve on committees. 
Appointees were approved by the Board of Governors in May. 


president-elect. 

He led a three-man race in March 1984 
that included William Trickel of Orlando 
and Michael Plunkett of Berkeley, Cali- 
fornia. In a runoff, Emmanuel outpolled 
Trickel by a vote of 7,035 to 6,008. 

Emmanuel was born in Pensacola and 
has chosen to stay there despite a warning 
when he got out of law school that if he 
expected to have any clients he had better 
open an office in Miami because that’s 
where the people were. “I never considered 
leaving Pensacola,” he recently said. He 
can look out over Pensacola Bay from his 
seventh floor Sun Bank Tower suite to 
another building a block away which the 
16-lawyer firm of Emmanuel, Sheppard & 
Condon is remodeling for its new offices. 
In the surrounding blocks he can see the 
business and banking establishments of his 
clients. His firm’s renovated building will 
be early Pensacola style with brick exterior, 
metal roof and green shutters of 1910 
vintage. 

In the 1920s Emmanuel’s father had 
operated a retail music store in Pensacola 
and a satsuma orchard in nearby Cottage 
Hill. The family lived at the orchard site 
until he was 15. Young Emmanuel helped 
with the cows and chickens and was an 
active member of the 4-H Club. He lost his 
mother at age nine and three aunts helped 
his father raise the family of three sons and 


one daughter. A freeze wiped out the 
satsuma trees and the family returned to 
live in Pensacola where Pat attended St. 
Michaels Catholic High School. 

“I don’t know when I first decided I 
would be a lawyer, but in high school that 
was my goal,” he recalled. In 1936 at age 16 
he graduated from St. Michaels and in 
September caught a bus to Gainesville to 
enter the University of Florida. He had 
applied for a civil service job, wanting to 
work a couple of years to earn money for 
college, but when acceptance finally came 
he was already enrolled. He worked in the 
cafeteria, ushered at football games, and 
wrote a weekly column for the Pensacola 
News Journal to help pay his way. Two 
years service on the Alligator student news- 
paper staff and other student activities 
resulted in his being tapped for Florida 
Blue Key. 

By the time he received his bachelor’s 
degree in business administration in 1940, 
he already had completed a year of law 
school. He had also been taking ROTC and 
when called into active duty in the Army in 
August 194] at the end of his second year of 
law school, he went to Camp Jackson, 
S.C., and was commissioned a second 
lieutenant in the Field Artillery. Four years 
later, including about 15 months with a 
tank destroyer battalion in the European 
theatre and the Allies’ race across France to 
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liberate Paris, the war was over and then 
Major Emmanuel came home on a 90-day 
leave via Camp Blanding, Florida. 


While on leave, he rushed to Gainesville 


’ where he was able to register late for the fall 


term of law school. At the end of the 90 
days the Army released him, making it 
possible for him to graduate with his class 
from law school in June 1946. 


Back in Pensacola, Emmanuel began 
law practice with the father-son firm of 
Holsberry & Holsberry. His job was to 
check title records at the courthouse since 
the local abstract companies were weeks 
behind in their work. In those post-war 
days FHA-VA loans were available for 
returning servicemen and the firm needed 
to lessen the time of real estate transactions 
for its clients. Soon local builders learned 
that Emmanuel could check titles quickly 
and they came to him for help. The demand 
prompted him and several others to begina 
title company of their own. 


Over the years the Emmanuel firm 
changed its name as partners died, retired 
or were added. Today other name partners 
besides himself are Alan Sheppard and 
Alphonse Condon. 


President Emmanuel’s wife Olivia is also 
a native of Pensacola. Although they knew 
each other for many years previously, they 
did not begin dating until late 1946 and 
married in May, 1948. Four sons and three 
daughters have been born to the couple. “I 
never encouraged any of our children to 
any particular career,” Emmanuel com- 
mented, although obviously pleased that 
all of his sons and a daughter-in-law are 
lawyers. Pat, Jr., (Rick) and John each 
practice with Tampa firms; Stephen prac- 
tices with a firm in Tallahassee; and Robert 
and his wife Karen are both practicing with 
his father’s firm in Pensacola. The 
Emmanuels have married daughters in 
Baton Rouge and Atlanta and a third 
daughter working as a counselor with the 
Escambia County School System. They 
have two grandchildren. 

“I have much good fortune in life, but I 
consider my greatest good fortune occurred 
when my wife married me,” Pat Emmanuel 
says. Mrs. Emmanuel usually accompanies 
her husband to Bar meetings and is a strong 
supporter of his work. They do not plan to 
curtail their favorite activity—family 
reunions when their children and their 
families can return to Pensacola for a day 
or two—but the welfare of Emmanuel’s 
extended “family” of some 38,000 Bar 
members is likely to command most of his 
time between now and June 1986. BJ 


+ 
Ge 


Applying the Significant 
Relationships Test Florida’s 
Borrowing Statute 


by Samuel J. Morley 


ince 1980, with the publication 

of Bishop v. Florida Specialty 

Co., 389. So.2d 999 (Fla. 1980), 
the “significant relationships test” of the 
Restatement (Second) of Conflict of Laws, 
Sections 6, 145-146, has been the central 
guide for Florida courts in determining 
which states’ substantive law ought to 
apply in a particular case. However, 
Florida’s borrowing statute (F.S. §95.10) 
first adopted in 1869, and essentially un- 
changed since then, is the controlling con- 
flicts law insofar as statutes of limitations 
are concerned. This article argues that 
present judicial construction of where a 
cause of action arises for purposes of the 
Florida borrowing statute leaves little 
room for the policies elicited in Bishop and 
lends needless confusion to this area of the 
law. 

If a matter is properly labeled proce- 
dural, the forum court will apply its own 
rules as a matter of convenience and prac- 
tical necessity.! Since statutes of limita- 
tions have traditionally been considered 
procedural,” the long standing rule is that 
the forum will apply its own statute of 
limitations regardless of where the cause of 
action arises. Standing alone, this rule 
means that the results of a suit depend on 


where the suit is brought since a plaintiff 
barred by the statute of limitations in the 
state of injury can avoid that result by 
simply filing suit in another forum which 
has personal jurisdiction and a longer 
statute of limitations. Thus, the rule not 


A second problem with the 
current judicial construction of 
Florida’s borrowing statute is 
that the phrase, “where the cause 
of action arises” is essentially 
meaningless 


only encourages forum shopping, but also 
exposes defendants unfairly to suit in the 
forum state after they have acquired repose 
under the law of the state where they 
resided and the cause of action arose.’ 

As a result of the rule’s shortcomings, 
most states, including Florida, have en- 
acted borrowing statutes which provide 
that if a plaintiff sues in the forum state on 
a “cause of action arising” in a foreign state 
with a shorter statute of limitations, the 
foreign state’s statute of limitations applies. 
This prevents the above problems asso- 
ciated with the procedural statute of 


limitations label. Furthermore, borrowing 
statutes allegedly reduce the number of 
lawsuits flowing into the enacting state. If 
the enacting state had a longer statute of 
limitations period than those states where 
the cause of action arose, out-of-state liti- 
gants realize the enacting state's longer 
period does not apply to their out-of-state 
cause of action and thus, are not encour- 
aged to file such a suit in the forum.‘ 


Lex Loci Doctrine 

In construing where the cause of action 
arises for purposes of the borrowing sta- 
tute, Florida courts have traditionally 
employed the /ex loci doctrine. Thus, in 
tort cases, if the injury occurs in a foreign 
state, the current judicial construction of 
the arising language would deem the foreign 
state’s statute of limitations as controlling. 
However, this rule of judicial construction 
has been at odds with Florida law since 
1980 when the Florida Supreme Court in 
Bishop rejected the lex loci doctrine and 
adopted the policies underlying the signifi- 
cant relationships test of the Second 
Restatement. 

Those policies were recently articulated 
in Proprietor’s Insurance Company v. 
Valsecchi, 435 So.2d 290 (Fla. 3d DCA 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1985 17 


ap 
: 


1983), which involved an airplane crash in 
North Carolina which killed the three 
students aboard who were travelling from 
college in Florida to their homes in 
Delaware and New York. The parents of 
the students brought a wrongful death suit 
in Florida against the owner of the airplane 
who resided and had leased the airplane to 
the students in Florida. In deciding whether 
to apply Florida or North Carolina law, 
Valsecchi stated that if the place of injury is 
fortuitous or bears little relation to the 
occurrence in the parties, the laws of the 
state where the injury occurred will not 
govern. Applying this principle to the facts, 
the court noted that North Carolina’s only 
contact with the litigation was its fortui- 
tous status as the site of the crash. Beyond 
that, North Carolina had nothing to do 
with the parties or the cause of the accident. 
On the other hand, Florida was the state 
where the principal defendant resided, 
where the decedents resided and where the 
plane was hangared and negligently main- 
tained. Consequently, the court held North 
Carolina law inapplicable and Florida law 
applicable under the significant relation- 
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ships test. 

Valsecchi’s major concern was to avoid 
applying the laws of the state which it 
termed the “classic fortuitous accident 
site." Yet, Valsecchi’s concerns are vir- 
tually ignored under the present lex loci 
judicial construction of where a cause of 
action arises for purposes of the borrowing 
statute. For example, assume that in 
Valsecchi the Florida court had been pre- 


‘ sented with a statute of limitations defense 


and had applied the Florida borrowing sta- 
tute using the existing judicial construction 
of the arising language. Clearly, according 
to Florida case law, North Carolina would 
have been deemed to be the state where the 
cause of action arose since that is where the 
aircraft crashed. Further, assuming that 
North Carolina barred the action, the 
North Carolina’s statute of limitations 
would have applied to bar the plaintiff’s 
action in Florida. The law of North 
Carolina, Valsecchi’s “classic fortuitous 
accident site,” would be mechanically 
applied to determine the most essentia! 
aspect of the case — whether the cause of 
action is time barred. As such, the policies 
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of Bishop and Valsecchi against using the 
law of the accident site would be seriously 
breached since the fortuitous state’s law is 
not just applied to change a standard of 
proof or statutory construction, but 
applied completely to bar the action. 

A second problem with the current judi- 
cial construction of Florida’s borrowing 
statute is that the phrase, “where the cause 
of action arises” is essentially meaningless. 
Asa result, Florida courts have been forced 
to make a variety of interpretations often 
perplexing and unpredictable, offering 
little guidance to litigants as to where a 
cause of action will be deemed to arise. In 
tort actions, for example, the cause of 
action “arises” in the jurisdiction “where 
the last act necessary to establish liability 
occurred.” Colhoun v. Greyhound Lines, 
Inc., 265 So.2d 21 (Fla. 1972). 

In a case involving an automobile acci- 
dent, Florida courts seem to have little 
difficulty with where the “last act occurred” 
and simply apply the /ex loci doctrine: the 
law of the state where the injury occurred is 
where the cause of action arises.” However, 
as the place of injury becomes more elusive, 
the test becomes as meaningless as the 
arising language it was designed to clarify. 
Asbestos litigation in particular has posed 
definitional problems for Florida courts in 
determining where the last act occurs. Does 
the last act occur when the plaintiff is 
exposed to asbestos or when the plaintiff 
becomes cognizant of his exposure? The 
Third District Court in Meehan v. Celotex 
Corp., 8 FLW 2728, _— So.2d —~ (Fla. 
3rd DCA 1984) opted for the former view 
stating that a tort is not complete and does 
not “arise” until the plaintiff gains or 
should have gained knowledge of the negli- 
gent act. However, other courts have force- 
fully argued for the later view of where the 
cause of action arises® and it is difficult to 
predict whether other Florida district 
courts will follow Meehan. 


Contract Cases 

The complexity of the present judicial 
construction does not end with tort cases 
but carries over to contract cases where 
there is yet another definition of the arising 
language: a cause of action arises where the 
“contract is completed.”? That definition, 
of course, is not helpful in cases of restitu- 
tion where no contract is ever “completed” 
but rather is a fiction imposed by the court 
to prevent unjust enrichment. Further, 
consider the situation where the contract is 
signed and “completed” in state X but state 
X cannot enforce the contract due to the 
fact that the defendant is not amenable to 
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process. In that case, it is difficult to see 
how the cause of action could still arise in 
state X. In other words, if the action cannot 
be maintained in state _X, it is unrealistic to 
say the cause of action could arise in state X 
even if it was “completed” there.!° 

The response to this criticism has been 
that the present /ex loci judicial construc- 
tion results in a mechanical application of 
the borrowing statute that simplifies the 
judicial task while at the same time bolster- 
‘ing the rationale underlying the statute. If 
the significant relationships test were ap- 
plied to determine where a cause of action 
arose, the simplicity and underlying ratio- 
nale of the /ex loci judicial construction 
would be lost. However, this argument for 
simplicity is not so valid in cases involving 
complex fact situations where it is difficult 
to construe judicially in a predictable fash- 
ion where the place of injury occurred. 

Even in automobile or aircraft accident 
cases, where the court can easily decipher 
the place of injury and thus where the cause 
of action arose, it is questionable whether 
simplicity is a sufficient justification to 
support the statute. In Bishop, the court 
also recognized that the lex loci delicti 
doctrine led to consistent choice of law 
determinations and simplified the judicial 
task. Nonetheless, Bishop adopted a more 
flexible rule, the significant relationships 
test, capable of examining other choice of 
law considerations. 

Regarding the second criticism—that 
the policies underlying the borrowing sta- 
tute would be stymied by discarding the lex 
loci construction—it should first be noted 
that there is little dissent from the pro- 
position that such policies underlying bor- 
rowing statutes are sound and necessary. 
However, the argument presented here is 
not that the statutes should be discarded 
but that the Bishop significant relation- 
ships test replace the current /ex loci judi- 
cial construction of where a cause of action 
-arises. This approach would not hinder the 
policies underlying the statute but, in fact, 
would serve those policies equally as well. 

For example, assume that the plaintiff, a 
resident of Alabama, is involved in a plane 
crash in Florida while flying a plane which 
had been negligently manufactured and 
hangared in Alabama. If the plaintiff is 
barred from bringing the suit against the 
manufacturer in Alabama due to the Ala- 
bama statute of limitations, the plaintiff 
might shop around and attempt to sue the 
defendant in Florida where there is a longer 
statute of limitations. The Florida court, 
assuming it has jurisdiction, will deem the 
cause of action to arise in the state with the 
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most significant relationships to the liti- 
gation. That, according to Bishop and 
Valsecchi, would be Alabama, and the 
Alabama statute of limitations would be 
borrowed to bar the action in Florida. 
Thus, the significant relationships test pre- 
vents the plaintiff from shopping forums 
then suing defendant in Florida after the 
defendant has already gained repose in its 
state of residence, Alabama. Further, out- 
of-state litigants would be discouraged 
from taking their suits to Florida knowing 
that the suit will be barred there. 

It is interesting to note that if the tradi- 
tional construction of the arising language 
were employed in this case, the Florida 
court would deem the. cause of action to 
arise in Florida, the accident site, and the 
plaintiff could sue the defendant despite 
the fact, defendant, an Alabama company, 
had previously acquired repose under the 
Alabama statute. Hence, the policies under- 
lying the statute would in fact be hindered 
in this case if the traditional construction of 
the arising language were used. Despite 
these arguments, however, one Florida 
district court has expressly rejected the 
application of the significant relationships 
test to determine where the cause of action 


arises for purposes of the borrowing 
statute. 

In Pledger v. Burnup & Sims, Inc., 432 
So.2d 1323 (Fla. 4th DCA 1983), the court 
conceded that the legislature could have 
assumed that the Bishop significant rela- 
tionships test would determine where a 


As a result, even in automobile 
or aircraft accident cases, where 
the court can easily decipher the 

place of injury and thus where 

the cause of action arose, it is 
questionable whether simplicity 
is a sufficient justification to 
support the statute. 


__ For the Florida attorney ... 


cause of action arises. However, the court 
also stated that the legislature could equally 
have assumed Bishop was a case dealing 
exclusively with the substantive rights of 
the parties and had nothing to do with the 
procedural borrowing statute. Pledger rea- 
soned that since Bishop clearly refers to 


substantive law, and the borrowing statute 
has been labeled procedural, the court 
would not “give a strained construction to 
evade the effect” in the absence of legisla- 
tive will and held Bishop not applicable to 
the borrowing statute.'! Pledger apparently 
saw the issue to be primarily one of termi- 
nology: so long as the Supreme Court 
remains unwilling to change its procedural 
label of the statute of limitations and the 
borrowing statute, the Bishop case can be 
of no relevance to the question of where a 
cause of action arises. 

Considering the arguments that support 
application of the significant relationships 
test in this area, it is surprising that Pledger 
would reject the test outright based on an 
issue of terminology which has itself fallen 
into disrepute. Most writers are now in 
agreement that insofar as statutes of limita- 
tions and related borrowing statutes deny 
any judicial relief to a tardy plaintiff, they 
ought to be characterized as substantive. !2 
When one author has gone so far as to 
suggest that labeling statutes of limitation 
as procedural evolved as a result of “histor- 
ical accident,”!3 this label alone is a weak 
rationale to justify rejection of the Bishop 
test. 
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Notwithstanding Pledger, other courts 
have not allowed the procedural label of 
the statute of limitations to prevent the 
_application of the significant relationships 
test to determine the controlling statute of 
limitations. In Mitchell v. United Asbestos 
Corp., 426 Ne.2d 350 (Ill. Sth DCA 1981), 
the administratrix of her husband’s estate, 
who had allegedly died of asbestos con- 
tacted during his employment in both 
Missouri and Illinois, brought suit against 
her husband’s employers for wrongful 
death. The defendant-employer argued 
that the cause of action arose in Missouri 
and as such the shorter Missouri statute of 
limitations whould apply to bar the action 
in Illinois. The court rejected this argument 
and held that since Illinois had the most 
significant relationship to the litigation, the 
Illinois statute of limitations would apply 
regardless of whether the injury occurred in 
Missouri. The court went so far as to state 
that Illinois’ adoption of the significant 
relationships test had rendered the borrow- 
ing statute “inapplicable.”'4 /d., at 360. 
In an earlier case Dinde v. Whitney, 429 
F.2d 25 (Ist Cir. 1970), the plaintiff, a 
resident of Vermont, was involved in an 
automobile accident in Quebec along with 
the passenger-defendant, who was a resi- 
dent of New Hampshire. The federal court 
invoked the New Hampshire version of the 
significant relationships test and refused to 
apply Quebec’s shorter statute of limita- 
tions since the parties involved had only the 
most fortuitous relations to Quebec. The 
court, using the same analysis as Valsecchi, 
rejected the statute of limitations of the 
“classic fortuitous accident site” and 
adopted the statute of limitations of the 
state with the most significant relationship 
to the litigation. Other courts have also 
employed the significant relationships test 
or some method of interest analysis in 
deciding which state’s prescriptive period 
applies.'5 


Conclusion 

The most direct and perhaps ideal solu- 
tion to the borrowing statute problem 
would be for the Supreme Court simply to 
replace the borrowing statute with the 
significant relationships doctrine and em- 
_ ploy that doctrine in determining which 
state’s statute of limitations is relevant and 
ought to apply to the Florida litigation. 
The courts would not have to consider the 
question of where the cause of action arose 
since there would be no borrowing statute 
to interpret. Of course, that solution is 
unrealistic insofar as a judicial imposition 
of the significant relationships doctrine 


cannot take precedence over the legisla- 
ture’s existing choice of law rules, i.e., the 
Florida borrowing statute. This principle is 
set out clearly in the Second Restatement.!* 

However, until the legislature acts, the 
Florida statute of limitations and borrow- 
ing statute should be labeled substantive by 
the Supreme Court, and the cause of action 
should be deemed to arise in the state with 
the most significant relationships to the 
litigation. That way the court can look 
beyond the meaninglessness of the arising 
language, analyze the relevant policies and 
contacts of the competing states, and avoid 
application of the law of the state whose 
only connection to the litigation is that it 
was where the accident occurred. More- 
over, this approach would serve the policies 
against forum shopping and convenience 


equally as well as the present lex loci 


judicial construction of the arising lan- 
guage. BJ 


See GoopDRICH, CONFLICTS OF LAws §227 
(3d ed. 1949); R. LEFLAR, CONFLICT OF LAWS 
§109 (1950); STRUMBURG, CONFLICT OF LAWS 
$134 (2d ed. 1951). 

2Colhoun v. Greyhound Lines, Inc., 265 
So.2d 18 (Fla. 1972). 

3 See Ester, Borrowing Statutes of Limitation 
and Conflict of Laws, Fia. L. Rev. 33, 40-41 
(1962). Brown v. Case, 80 So. 684 (Fla. 1920). 

4 See Ester, supra, note 3, at 40-41. 

5 See Colhoun v. Greyhound Lines, Inc., 265 
So.2d 18 (Fla. 1972); Marano v. Celotex Corp., 
433 So.2d 592 (Fla. 3d D.C.A. 1983). 

6 Id., at 297. 

7 See Lescard v. Keel, 211 So.2d 868 (Fla. 2d 
D.C.A. 1968). 

8 See Steinhardt v. Johns Manville Corp., 78 
App. Div. 2d 577, N.Y.S. 2d 422, 423-24 (N.Y. 
4th Dept. 1980), aff'd, 54 N.Y. 2d 1008, 446 
N.Y.S. 2d 24, 4300 NE. 2d 1297 (NY. Ct. App. 
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1981). cert. denied, 456 U.S. 967 (1982). 
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So.2d 18 (Fla. 1972). 

10 See Courtlandt Corp. v. Whitmer, 121 So.2d 
52 (Fla. 2d D.C.A. 1960). 

11432 So.2d at 1331. 

'2 See GOODRICH, supra note 4, at 241. 
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'4]d., at 360. 
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the Case 


by Raymond T. Elligett, Jr., and Charles P. Schropp 


aw of the case” is a 
misunderstood doctrine 
for which there is an 
irreconcilable conflict in Florida law. 
Frequently a party will argue against a trial 
court’s reconsideration of a ruling on the 
grounds that the trial court’s prior ruling 
established the “law of the case.” Absent a 
prior appeal, it is clearly incorrect to argue 
that a trial court cannot revisit an inter- 
locutory ruling. However, Florida law does 
contain a major conflict on whether, after 
an appeal, law of the case bars recon- 
sideration by the trial court only of those 
issues actually decided on appeal, or of any 
issue which could have been raised on 
appeal, even though it was neither raised 
nor addressed by the appellate court. 
Interlocutory orders or judgments en- 
tered during litigation remain under the 
trial court’s control during the pendency of 
the action and may be modified at any time 
before final judgment.' This is evidenced 
by the well established rule that even a 
successor judge can change an interlocutory 
ruling made by his predecessor.2? The 
concept of law of the case simply has no 


application where an appellate decision has" 


Law of the case bars 
‘reconsideration by the trial court 
only of those issues actually 
decided on appeal, or of any 
issue which could have been 
raised on appeal, even though it 
was neither raised nor addressed 
by the appellate court. 


not been rendered in a case; only once there 
has been an appeal can the law of the case 
be established .3 

There is a real question regarding the 
extent to which the law of the case doctrine 
applies when the case returns to the trial 
court for further proceedings. Some Florida 
decisions state that the law of the case 
applies to preclude a trial court’s recon- 
sideration of issues considered by the 
appellate court on an appeal, without 
making any reference to issues not raised.‘ 
Other opinions hold that law of the case 
applies to foreclose issues impliedly ad- 
dressed or necessarily considered by the 
appellate court’s decision.‘ 

However, several Florida Supreme Court 
cases and district court opinions relying on 


them hold that the law of the case doctrine 
bars reconsideration by the trial court not 
only of issues actually raised and considered 
on appeal, but also issues which could have 
been presented in an appeal but were not, 
as for example, Airvac, Inc. v. Ranger 
Insurance Co., 330 So.2d 467 (Fla. 1976).° 
While this Airvac line of cases may conflict 
only implicitly with those cases indicating 
that law of the case applies to issues 
necessarily or impliedly considered, it is 
explicitly in direct conflict with those cases 
holding that law of the case is limited to 
rulings on questions actually presented and 
considered in a former appeal, suchas U.S. 
Concrete Pipe Company v. Bould, 437 
So.2d 1061 (Fla. 1983).’ 

The Florida Supreme Court’s 1983 de- 
cision in U.S. Concrete simply cited 3 FLA. 
JuR. 2d Appellate Review, §§421-22 (1978) 
as authority for its statement that law of the 
case is limited to rulings on questions of 
law actually presented and considered ona 
former appeal. There was no discussion of 
the court’s prior decision in Airvac holding 
that an appellee in a prior appeal could not 
amend his pleadings where he had not 
raised by cross-appeal the denial of his 
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motion to amend on the initial appeal. 

This conflict can be harmonized to some 
extent if the scope of the “Airvac rule” that 
the law of the case bars issues which could 
have been presented is limited to issues 
regarding pleadings or their amendment. 
That was the issue focused on in Airvac, 
and in the majority of the cases it cited. The 
three Florida Supreme Court cases cited in 
Airvac were Federal Land Bank of 
Columbia v. Brooks, 139 Fla. 506, 190 So. 
737 (1939), Palm Beach Estates v. Croker, 
106 Fla. 617, 143 So. 792 (1932), and Pavlis 
v. Atlas Imperial Diesel Engine, Co., 126 
Fla. 808. 172 So 57 (Fla. 1937). Federal 
Land Bank and Palm Beach Estates held 
pleadings cannot be amended inconsistently 
with the holding or the state of the record 
on the prior appeal. At another point Palm 
Beach Estates stated that questions con- 
sidered and decided in a prior appeal are 
law of the case, without addressing the 
effect of law of the case on issues not 
decided. 

In Pavlis the Supreme Court had stated 
that its enunciations in the initial appeal 
became the law governing the case. It 
specifically held that the fact that the 
plaintiff in the first trial had not attempted 
to prove or contend for a particular type of 
damages in na way barred him from seeking 
such damages after the first appeal (in 
which the court4had remanded for a new 
trial on the question of damages).* Other 
cases hold that new causes of action cannot 
be added by amendment after an appeal, 
without specifically mentioning law of the 
case.? 

Thus, to the extent that Airvac is 
interpreted as holding only that the !aw of 
the case doctrine bars pleading amendment 
issues not raised ona prior appeal, it can be 
harmonized with the statements in U.S. 
Concrete and earlier cases expressly holding 
that law of the case does not apply to issues 
not presented. However, recent district 
court of appeal decisions have applied law 
of the case much more broadly to bar any 
issue which could have been presented in 
an earlier appeal, either directly or by way 
of cross-appeal. 

For example, Marine Midland Bank 
Central v. Cole, 384 So.2d 658 (Fla. 5th 
DCA 1980), cited Airvac in holding a party 
could not be awarded attorney’s fees on 
remand where he had not appealed the 
denial of attorney’s fees on his cross-claim 
in an earlier appeal. State v. Stabile, 443 
So.2d 398 (Fla. 4th DCA 1984), contains 
dicta that law of the case applies to issues 
which could have been appealed but were 
not, citing Airvac and Marine Midland. \n 


Wroton v. Wash- Bowl, Inc., 456 So.2d 967 
(Fla. 2d DCA 1984), the plaintiffs were 
precluded from seeking an item of damages 
after a reversal for a new trial on damages 
where they had not cross-appealed the trial 
court’s denial of that item of damages in the 
initial appeal. Wroton cited State v. Stabile, 
Airvac, Marine Midland, and three opin- 
ions not on point.!° : 
Superficially, the district court of appeal 
decisions applying law of the case to issues 
not actually presented (other than 


amendment of pleadings questions) might 


be explained as having construed the Airvac 
line too broadly. However, at least one 
Florida Supreme Court decision lends 
support to this broader construction. In 
Rogers v. State, 156 Fla. 161, 23 So.2d 154 
(1945), the Florida Supreme Court ob- 


The parties’ waste of resources 
might arise not only from the 
briefing of the issues (which 
would also detract from the 
preferred focus on the major 
issues on appeal), but could also 
result in significant additional 
expense. 
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served that nothing presented in that appeal 
warranted departing from its opinion and 
judgment in an earlier appeal “which 
became law of the case insofar as it 
determined all of the issues which were 
presented, or which might have been 
presented at that time.” Rogers cited 
Sanders v. State ex rel. D’Alemberte, 82 
Fla. 498, 90 So. 455 (1921), as support, but 
Sanders limited its application of law of the 
case to points either expressly adjudicated 
by the appellate court or questions which 
must have necessarily been adjudicated by 
the court. Thus, if the district courts have 
quoted prior Florida Supreme Court 
decisions too broadly, that court has done 
so as well. 

One 1930 Florida Supreme Court de- 
cision commenting directly on the two 
different standards is Wilder v. Punta 
Gorda State Bank, 100 Fla. 517, 129 So. 
865 (1930). There the court cited its opin- 
ions holding that issues decided upon a 
prior appeal (or a writ of error) were law of 
the case, and that “this principle has no 
applicability to, and is not decisive of, 
points presented upon a second writ of 


error that were not presented on a former 
writ of error and consequently were not 
before the appellate court for adjudication.” 
Wilder went on to distinguish the case 
before it on the grounds that the prior 
decisions were common law actions, but 
that in the chancery case before it, a 
successful party in the court below was 
permitted to have adverse rulings on 
pleadings or other interlocutory matters 
reviewed on appeal from a final decree 
favorable to it by assigning such rulings as 
error.'! Except for an unenlightening ci- 
tation for the proposition that issues 
decided on a prior appeal became law of 
the case,'2 Wilder does not appear to have 
been cited again with regard to law of the 
case, but only as to when parties in equity 
and common law actions may have points 
reviewed on appeal. 

A year after Wilder, the Supreme Court 
cited it for its distinction between what 
issues could be reviewed in equity and 
common law appeals in Zigler v. Erler 
Corp., 102 Fla. 981, 136 So. 718 (1931). 
The court noted that an appellee in a: 
common law appeal could sue out a writ of 
error to the same judgment, and then make 
assignments of error (thereby obtaining a 
right similar to “cross-appeal” in equity, at 
least as to the same judgment).!3 While the 
procedural differences between common 
law and equity appeals were abolished in 
the 1940’s,'4 the inconsistent law of the case 
decisions continued. 

Although there is no longer a procedural 
distinction between equity and common 
law actions as to what is reviewable on 
appeal, and no suggestion that the vestiges 
of Wilder have been carried forward, the 
case suggests a possible rationale for the 
early Supreme Court cases limiting the 
application of the law of the case doctrine 
to issues actually considered, since other 
issues were not always subject to review. 
While the problem of not being able to 
bring all issues a party wishes to raise to the 
appellate court’s attention generally doesn’t 
exist today, it is questionable whether it 
follows that issues not reviewed should 
thus not be subject to reconsideration on 
remand. 

Arguably, the policy goal of terminatin 
litigation cuts in favor of requiring a party 
to present all issues it can at the earliest 
possible moment. However, this goal may 
be outweighed by the waste of the parties’ 
resources and judicial resources. For 
example, in any action the successful party 
may have had numerous interlocutory 


_ Tulings made against him during the course 


of the trial court proceedings. If the other 


4 


party is successful in obtaining a reversal 
and remand on appeal, then under the 
broader application of the law of the case 
doctrine, the trial court would be powerless 
to reconsider its various evidentiary or 
interlocutory rulings which had not been 
brought to the attention of the appellate 
court by means of a cross-appeal. 

While it could be argued that requiring 
sucha cross-appeal would provide guidance 
to the trial court, the district courts of 
appeal already have heavy caseloads.'5 
Consequently, they may not wish to address 
a laundry list of interlocutory or evidentiary 
rulings, particularly when there is a 
substantial possibility that the appellate 
court would be needlessly wasting its time 
since many of these points may not arise 
again after the remand. 

The parties’ waste of resources might 
arise not only from the briefing of the issues 
(which would also detract from the pre- 
ferred focus on the major issues on appeal), 
but could also result in significant addi- 
tional expense. For example, an unsuc- 
cessful litigant might appeal an adverse 
judgment ruling on a point of law by the 
trial court which could have been made 
even before the trial (such as a partial 
summary judgment on liability against the 
defendant which, while it could have been 
appealed as a nonfinal order, was not 
required to be).'6 Such an appeal might 
require either no trial transcript, or the 
transcription of a limited portion of the 
proceedings. 

By contrast, if the successful party were 
required to cross-appeal adverse eviden- 
tiary rulings in order to protect his rights in 
the event of a retrial, he would have to 
order the entire trial transcript. That would 
be a significant expense for a lengthy trial, 
and a needless one if the case were ulti- 
mately affirmed on the main appeal. 
Florida Appellate Rule 9.200(b)(1) pro- 
vides that the cost of preparing the tran- 
script is initially borne by the designating 
party. Thus, in this situation, the prevailing 
party at trial would pay for the transcript, 
‘at least initially. Moreover, it is ques- 
tionable whether these costs would, or 
should, be shifted to the losing party upon 
an affirmance in which the cross-appeal 
issues are not reached. 

A broad view of the scope of law of the 
case principles could also unduly restrict a 
trial court’s ability to reconsider its orders 
in situations of changed factual circum- 
stances.!? For example, if there is an 
“Airvac exception” to the general appli- 
cation of law of the case principles with 
respect to amendment of pleadings, one 


must questicn if it is a rational distinction. 
In Airvac the opinion noted that the denied 
motion to amend pleadings had been filed 
only four days before the trial. 

Although the reason for the trial court’s 
denial of leave to amend was not specified, 
it could well have been the timing of the 
proposed amendment, rather than its 
substantive merit. Indeed, had the order 
been appealed, it is likely that this exercise 
of the trial court’s discretion would have 
been affirmed on this ground alone. 
However, on a remand, the time problem 
would cease to exist. Consequently, it 
would appear that, if a proposed post- 
appeal amendment did not conflict with 
the issues actually resolved on appeal, it 
would be preferable to evaluate the pro- 
posed amendment on remand under tra- 
ditional considerations of the interests of 
justice.'* This is consistent with the general 
federal rule that, if the appellate court has 
not specifically precluded amendments, the 
federal district court may permit them if 
they are not inconsistent with the appellate 
decision.'? Similarly, it is difficult to 
articulate a rationale under which the 
plaintiff in Wroton would be precluded 
from seeking damages in the second trial 
which he unsuccessfully sought in the first, 
while the plaintiff in Pavilis is “rewarded” in 
a second trial for not even having sought a 
particular type of damages until after 
remand. 

For these reasons, the recent expression 


of the Supreme Court in U.S. Concrete 
that a prior appeal is not law of the case as 
to any issues not presented and decided by 
the prior appellate decision would appear 
the clearly preferable view. While this may 
result in some errors being repeated upon 
remand, a rule that barred all issues that 
could have been raised would mean the 
interjection of innumerable tangential 
issues into the vast majority of appeals, 
issues whose consideration in many in- 
stances would result in a waste of both the 
parties’ and appellate court's resources. 
Two recent Florida Supreme Court 
criminal cases also support the U.S. 
Concrete view. Preston v. State, 444 So.2d 
939, 942 (Fla. 1984), states that “all points 
of law which have been adjudicated become 
the ‘law of the case,’” citing Greene v. 
Massey, 384 So.2d 24, 28 (Fla. 1980). 
Greene had held that the district courts of 
appeal “may in subsequent proceedings 
pass on issues which have not necessarily 
been determined and become the law of the 
case.” Greene in turn cited Goodman v. 
Olsen, 365 So.2d 393, 396 (Fla. 3d DCA 
1978), in a civil case holding that an 
appellate court’s reversal “is not necessarily 
an adjudication of anything but the 
questions discussed and decided,” but 
adding that a point not discussed but 
necessarily determined is law of the case.?° 
Decisions from other states vary on the 
application of law of the case to a point not 
considered on appeal,?! but the view that 
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law of the case should be limited to issues 
actually decided follows the United States 
Supreme Court’s recent pronouncements 
on the subject: “The doctrine of law of the 
case comes into play only with respect to 
issues previously determined.”22 

Twenty years ago the Florida Supreme 
Court clarified the doctrine of law of the 
case by holding that an appellate court 
could reconsider its prior ruling which had 
become law of the case in limited cir- 
cumstances such as a contrary intervening 
decision by a higher appellate court.23 The 
present conflict as to the application of law 
of the case to issues not considered would 
likewise be best resolved by a definitive 
Florida Supreme Court decision on the 
issue. Until that time, however, Florida 
trial courts and district courts of appeal 
should apply law of the case only to issues 
actually addressed by the appellate court, 
thereby following the most recent pro- 
nouncements of the Florida Supreme Court 
in U.S. Concrete and Greene v. — 


113 Fria. Jur. 2d Courts and Judges, §31 
(1979). 

2E.g., Tingle v. Dade County Board of 
County Commissioners, 245 So.2d 76 (Fla. 
1971); Canney v. Canney, 453 So.2d 179 (Fla. 2d 
D.C.A. 1984). By contrast, where a final 
judgment has been entered, it may not be 
reconsidered by a successor trial judge, but is 
only reviewable on appeal. E.g., Groover v. 
Walker, 88 So.2d 312 (Fla. 1956); Doane v. 
Rapp. 453 So.2d 1197 (Fla. 3d D.C.A. 1984). 

3 Merrill Lynch, Pierce, Fenner & Smith, Inc. 
v. Westwind Transportation, Inc., 442 So.2d 
414, 416 (Fla. 2d D.C.A. 1983). Law of the case 
applies to proceedings in the same case after an 
appeal, while under res judicata a final judgment 
on the merits bars a subsequent suit on the same 
cause of action and is conclusive of all issues 
which were raised or could have been raised. 
McGregor v. Provident Trust Co. of Philadel- 
phia, 119 Fla. 718, 162 So. 323, 327 (1935); and 
see Kimbrell v. Paige, 448 So.2d 1009, 1013 (Fla. 
1984). 

4E.g., Kittel v. Kittel, 210 So.2d 1, 4 (Fla. 
1967); Osius v. Barton, 109 Fla. 556, 176 So. 65 
(1937); Ferguson v. Brogan, 111 Fla. 224, 149 
So. 772 (1933); McGregor v. Provident Trust 
Co. of Philadelphia, 119 Fla. 718, 162 So. 323 
(1935); Palm Beach Estates v. Croker, 106 Fla. 
617, 143 So. 792 (1932). 

5 E.g., Dade County Classroom Teachers’ Asso- 
ciation, Inc. v. Rubin, 238 So.2d 284 (Fla. 
1970), cert. denied, 400 U.S. 1009. 91 S.Ct. 569, 
27 L.Ed.2d 623 (1971); Sax Enterprises, Inc. v. 
David and Dash, Inc., 107 So.2d 612 (Fla. 1958): 
Sanders v. State ex rel. D’Alemberte, 82 Fla. 
498, 90 So. 455 (1921); Russell v. Florida Ranch 
Lands, Inc., 441 So.2d 190 (Fla. 5th D.C.A. 
1983); Alford v. Summerlin, 423 So.2d 482 (Fla. 
Ist D.C:A. 1982); Goodman v. Olsen, 365 So.2d 
393 (Fla. 3d D.C.A. 1978), cert. denied 376 
So.2d 74 (Fla. 1979). 

6 Jones v. Mecury Cab Owners’ Association, 
95 So.2d 29 (Fla. 1956) (but see the rehearing), 


citing Rogers v. State ex. rel. Board of Public 
Instruction of Alachua County, 156 Fla. 161, 23 
So.2d 154 (1945), Florida Power & Light Co., v. 
Stewart, 10 FLW 867, __ So.2d —_ (Fla. 4th 
D.C.A. 1985); Wroton v. Wash-Bowl, Inc., 456 
So.2d 967 (Fla. 2d D.C.A. 1984); State v. 
Stabile, 443 So.2d 398 (Fla. 4th D.C.A. 1984); 
Marine Midland Bank Central v. Cote, 384 
So.2d 658 (Fla. Sth D.C.A. 1980); Srybnik v. Ice 
Tower, Inc., 183 So.2d 224 (Fla. 3d D.C.A. 
1966), cert. denied, 183 So.2d 224 (Fla. 1966). 

7Furlong v. Legbourne, 171 So.2d 1 (Fla. 
1964); Myers v. Atlantic Coast Line Railroad 
Company, 112 So.2d 263, 266 (Fla. 1959) (dicta 
is not law of the case); Finston v. Finston, 160 
Fla. 935, 37 So.2d 423 (1948); Joyner v. Bernard. 
160 Fla. 681, 36 So.2d 364 (1948); Ball v. Yates, 
158 Fla. 521, 29 So.2d 729 (1946); Higbee v. 
Housing Authority of Jacksonville, 197 So. 479 
(Fla. 1940); Utley v. City of St. Petersburg, 121 
Fla. 268, 163 So. 523 (1935); Peacock v. Our 
Home Life Insurance Co., 73 Fla. 1207, 75 So. 
799 (1917); Phifer v. Abbott, 73 Fla. 402, 74 So. 
488 (1917); Florida East Coast Ry. Co. v. Geiger, 
66 Fla. 582, 64 So. 238 (1914); Crabtree v. Aetna 
Casualty and Surety Company, 438 So.2d 102 
(Fla. Ist D.C.A. 1983) (citing U.S. Concrete); 
Burgess v. Florida Department of Commerce, 
436 So.2d 356 (Fla. Ist D.C.A. 1983), review 
denied, 447 So.2d 885 (Fla. 1984). 

8 Two of the three district court cases cited in 
Airvac dealt specifically with amending plead- 
ings after an appeal mandate, and one merely 
cited Palm Beach Estates. United States Fidelity 
& Guaranty Co. v. Sellers, 197 So.2d 832 (Fla. 
Ist D.C.A. 1967), cert. denied, 204 So.2d 211 
(Fla. 1967). 

E.g., Cole v. Angora Enterprises, Inc., 403 
So.2d 1010, 1013 (Fla. 4th D.C.A. 1981); 
approved 439 So.2d 832, 835 (Fla. 1983), U.S. 
cert. denied 104 S.Ct. 1710. 

10 Alford, supra spoke only in terms of law of 
the case applying to issues impliedly presented in 
a former appeal. Flood v. Ware, 326 So.2d 46 
(Fla. 2d D.C.A. 1976) held that when one of the 
defendants had failed to appeal an order granting 
anew trial it became the law of the case. Since no 
appeal was taken, it would not be correct to say 
that a prior ruling of the trial court was the law of 
the case, but rathez it appears that the court may 
have meant that an appeal should have been 
taken from the earlier ruling. See Huffman v. 
Little, 341 So.2d 268, 269 n.1 (Fla. 2d D.C.A. 
1977), cert. denied, 348 So.2d 949 (Fla. 1977). In 
Howell v. Howell, 207 So.2d 507 (Fla. 2d D.C.A. 
1968) the court applied law of the case to 
preclude reconsideration of an issue actually 
decided in the earlier appeal. 

"SPECIAL Equity RULE 4 (vol. 5, p. 4686, 
Compiled General Laws of Florida 1927). 

'2Ferguson v. Brogon, 111 Fla. 224, 149 So. 
772 (1933). 

'3 See Hollywood, Inc, v. Clark, 153 Fla. 501, 
15 So.2d 175, 184 (1943). 

'4Fla. Laws Ch. 22854 (1945). 

'SFor example in 1984, the Office of State 
Courts Administrator reports 13,740 appeals 
were filed and 13,610 disposed of in the district 
courts of appeal. 

'6FLa. R. App. P. 

'7Contrary to the rationale behind the de- 
cisions cited at note 24. 

18 See FLA. R. Civ. P. 1.190(e); Grady v. Grady 
395 So.2d 643, 646 (Fla. 4th D.C.A. 1981), 
review denied 402 So.2d 610 (Fla. 1981), citing 
Florida Air Conditioners, Inc. v. Colonial 
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Supply Company, 390 So.2d 174 (Fla. Sth D.C.A. 
1980). 


193 Moore's FEDERAL PRACTICE 415.11 at p. 
150-151 (2d ed. 1984). 
2©Similarly, see Sax Enterprises, supra. 
21See S Am Jur 2d., Appeal & Error §752 
(1962). 
2 Queen v. Jordon, 440 U.S. 332, 347,99 S.Ct. 
1139, 59 L.Ed. 2d 358 (1979); see also, State of 
Arizona v. State of California, 460 U.S. 605, 103 
S.Ct. 1382, 75 L.Ed.2d 318 (1983) (law of the 
case is an “amorphous concept,” that “when a 
court decides upon a rule of law, that decision 
should continue to govern the same issues in 
subsequent stages in the same case.”). 
Of course, the 11th Circuit also follows the 
view that law of the case is limited only to those 
issues previously determined or decided by 
necessary implication. Wheeler v. City of 
Pleasant Grove, 746 F.2d 1437, 1440 (11th Cir. 
1984). 
23Strazzulla v. Hendrick, 177 So.2d | (Fla. 
1965); see Brunner Enterprises v. Department of 
Revenue, 452 So.2d 550, 552 (Fla. 1984). 
24See 13 FLA Jur 2d Courts and Judges 
§§149-150 (1979), citing Johnson v. Remy, 220 
F.2d 73, 78 (Sth Cir. 1955) (federal court will 
follow latest Florida Supreme Court ruling 
where decisions are in conflict, but don’t purport 
to overrule each other). 
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Florida’s Revised Rule 3.850: 


New Limitations 
Post Conviction 
ollateral Attack 


No procedure has been 
abused or caused more 
unnecessary time, labor and 
expense to the courts than 
has the practical effect of 
Rule 1 [now Rule 3.850]. 


Roy H. Amipon, Criminal 
Court of Record, Polk County, 1969 


by William A. Haddad and Donna B. Wolbe 


lorida Rule of Criminal Pro- 

cedure | (now Rule 3.850 and 

hereinafter referred to as 
“Rule 3”) was promulgated by the Florida 
Supreme Court in 1963 to allow a per- 
son in custody to attack collaterally a 
judgment or sentence after the time for 
appeal had expired. Prior to that time, 
habeas corpus was the approved method of 
collateral attack.' However, because of the 
Gideon v, Wainwright, 372 U.S. 335 (1963), 
decision giving indigents the right to coun- 
sel (retroactively), there was.a flood of 
habeas petitions. These were mostly filed in 
the few circuits with major prisons, because 
the venue for habeas writs is in the circuit 
court with jurisdiction over the geograph- 


ical area where the prisoner is incarcerated. 
By authorizing the filing of Rule 3 motions 
in the circuit court which originally 
sentenced the defendant, the rule relieved 
these few circuit courts from the burden of 
entertaining the bulk of collateral attacks. 
After the enactment of Rule 3, habeas 
corpus no longer functions as a method to 
attack judgments and sentences in state 
courts in Florida.? 

Prisoners soon “discovered” Rule 3 and 
began filing many Rule 3 motions. Judge 
Amidon’s statement, quoted above, was 
typical of that of many other judges 
responding to a survey questionnaire in 
1969.3 Although the flood of retroactive 
Gideon Rule 3 motions has subsided, the 


trial courts remain burdened with Rule 3 
filings. Over 2000 were filed in Florida in 
1983.4 Consequently, criminal division 
judges, who are already inundated with 
new criminal cases, must constantly revisit 
“closed” criminal cases to decide Rule 3 
motions to vacate. This problem is not 
unique to Florida.® 

Prior to the Supreme Court’s adoption 
of the amendments to the criminal rules 
effective January !, 1985, several limita- 
tions restricted the ultimate success of Rule 
3 motions but none of these limited the 
number that could be filed or placed a time 
limit on such filing. There was thus no 
meaningful finality of judgment in Florida 
criminal cases, a situation that adversely 
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affected the criminal justice system. 

Because there was no time limit on Rule 
3 motions, the judge charged with deciding 
the motion was often not the trial judge. 
Even if trial and Rule 3 judges were the 
same individual, time frequently dimmed 
the reviewing jurist’s memory. In either 
case, a conscientious judge was sometimes 
required to conduct an overall study of 
each case, depending on the nature of the 
allegations. The absence of a time limit also 
affected record retention policies in circuit 
courts. Court clerks were required to retain 
such records, including transcripts, in- 
definitely. 

Even Rule 3 motions susceptible to 
summary denial frequently took substantial 
judicial labor if they were filed long after 
the judgment and sentence. The assigned 
judge may deny a Rule 3 motion summarily 
(without a hearing) if it states no prima 
facie case or if its allegations are refuted by 
the record. Appeals from such summary 
denials are themselves summarily deter- 
mined: that is the appellate court decides 
such appeals without briefs and on the 
basis of a record consisting only of copies 
of the motion, order (with any attachments 


which conclusively show that the prisoner 
is entitled to no relief), motion for rehearing 
and the order thereon.? However, many 
summary denials are reversed because there 
is an insufficient record attached to refute 
the legally sufficient allegations.* Typically, 
these reversals require the trial judge either 
to summarily deny the motion again 
(attaching those portions of the record that 
conclusively demonstrate the appellant is 
entitled to no relief) or, if the record does 
not refute the allegations, to conduct an 
evidentiary hearing in order to determine 
whether the claimant is entitled to relief.9 
Thus, the entire process begins again. 

If the Rule 3 motion makes out a case on 
its face and is not refuted by the record (not 
susceptible to summary denial), the trial 
court conducts a hearing to decide any 
contested issues of fact. Of course, the age 
of the case affects the probability of locating 
witnesses and the ability of witnesses to 
remember or to testify accurately as to the 
allegations in the motion. If a new trial is 
granted on a Rule 3 motion after a lengthy 
interval from the original trial, the parties 
and the court must face the same staleness 
problems. 


If a timely appeal is lodged from a trial 
court’s denial of a Rule 3 motion, the 
appellate court must also expend substan- 
tial judicial labor. In cases where a legally 
sufficient allegation is made and not 
conclusively refuted by the record, the 
appellate court must research prior direct 
appeals attacking the same judgment, Rule 
3 motions and appeals from denials of Rule 
3 motions to determine whether the issue 
was previously decided. If legally sufficient 
issues have never been entertained, the 
appellate judge must then examine the 
record of the appellant’s current motion 
and the reasons behind the circuit judge’s 
order denying the appellant’s motion to 
determine the legal correctness of the order. 
Additionally, at least in some of Florida’s 
district courts of appeal, in appeals from 
orders denying Rule 3 motions after a 
hearing, the public defender’s office (in 
cases of indigents) and the Attorney 
General’s Office are appointed to file 
appellate briefs. This is so no matter how 
many previous Rule 3’s have been filed 
attacking the same judgment and sentence 
or how many previous appeals have been 
taken. 
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The aforesaid burden imposed by the 
great number of Rule 3 filings has occurred 
even though there are many existing 
limitations which theoretically limit Rule 3 
collateral attacks. This article will discuss 
existing limitations and the new limitations 
imposed by the important revisions to Rule 
3 promulgated by the Florida Supreme 
Court effective January 1, 1985. 


Rule 3 Limitations Prior to New Revision 


© Limitations on Successive Motions 

Florida Rule of Criminal Procedure 
3.850 provides in part that “(t]he sentencing 
court shall not be required to entertain a 
second or successive motion for similar 
relief on behalf of the same prisoner.” One 
possible interpretation of this section of the 
rule suggests that following the denial of an 
initial 3:850 motion, subsequent motions 
to vacate may be summarily dismissed 
because seeking to set aside the same 
judgment or sentence is seeking “similar 
relief.” However, this interpretation of the 
rule has been rejected by the courts based 
upon the perceived intended purposes and 
scope of the post-conviction remedy under 
Rule 3.850.!° In Tucker v. State, 286 So.2d 
607 (Fla. 4th DCA 1973), the “second or 
successive” motion language was inter- 
preted merely to bar successive motions 
concerning the same facts and legal 
grievances or points. More recently, the 
Supreme Court crystalized the judicial 
interpretation of this portion of Rule 3 by 
holding that it only prohibited successive 
motions on the same grounds.'' Subsequent 
cases make it clear that successive motions 
raising the same legal grounds are barred 


even if different underlying facts are alleged. | 


For example, in Sullivan v. State, 441 
So.2d 609, 612 (Fla. 1983), the Supreme 
Court stated: 
Sullivan's claim of ineffective assistance of 
counsel was clearly raised in his previous motion 
and was decided against him on the merits. The 
fact that he may raise somewhat different facts to 
support his legal claim does not compel a 
different result. 

Cases such as Sullivan and Jones v. 
State, 450 So.2d 325 (Fla. 4th DCA 1984), 
indicate a trend toward limiting successive 
Rule 3.850 motions. However, the boun- 
dary of the successive motion limitation is 
still somewhat vague for in certain instances 
there would appear to be legitimate disputes 
over whether a new allegation would be 
considered the same ground alleging 
different facts or a different ground for 
relief. Moreover, as was pointed out in 
Nova v. State, 439 So.2d 255, 263 (Fla. 3d 
DCA 1983), a case accepting the “same 
grounds” test: 


[S]Jo long as a Rule 3.850 motion passes the 
singular test of raising a new ground and is 
otherwise appropriate under that rule, the fact 
that such ground was known to the defendant 
and could have been but was not made the 
subject of a prior 3.850 motion is no basis for 
denying relief. No matter how many prior 
applications for collateral relief a prisoner has 
made, the prisoner is entitled to consideration of 
his application if it presents a different ground 
for relief. 

© Limitations While Direct Appeal 
Pending 

It is well settled that the trial court does 
not have jurisdiction over Rule 3 motions 
while a direct appeal from the same 
judgment and sentence under attack is 
pending.!? Obviously this does not limit the 
number of Rule 3’s that may be filed after 
the disposition of the direct appeal is 
considered. 

© Limitations on “In Custody” 
Requirement 

Rule 3.850 provides, in part, that a 
“prisoner in custody under sentence of a 
court established by the laws of Florida... 
may move the court . . . to vacate, set aside 
or correct the judgment or sentence.” A 
strict reading of this provision might 
indicate that the movant must be in custody 
under the sentence he seeks to vacate. This 
provision, however, has been broadly 
interpreted. The present criteria were well 


- stated in Rose v. State, 235 So.2d 353, 354 


(Fla. 3d DCA 1970): 


{a] prisoner is “in custody” for the purpose of 
applying for post-conviction relief from a 
judgment the sentence for which has been sat- 
isfied, if the motion shows some relationship 
between the current confinement and the 
judgment to which the motion for relief is 
addressed such as would result in the prisoner’s 
receiving credit in some degree on the current 
confinement. 

The above broad criteria have been 
applied to allow collateral attack in the 
following situations: 


(1) Movant already served sentence being 
attacked—still in prison on another sentence— 
claims this affects parole on new sentence. See 
Garcia v. State, 442 So.2d 1090 (Fla. 2d DCA 
1983); and Lawrence v. State, 404 So.2d 1129 
(Fla. 3d DCA 1981). 

(2) Claim that prior sentence used to enhance 
present sentence. See Wilcox v. State, 269 So.2d 
420 (Fla. 2d DCA 1972). 

(3) Movant incarcerated in another state; 
detainer outstanding for Florida conviction 
being attacked. See State v. Reynolds, 238 So.2d 
598 (Fla. 1970). But see Parks v. State, 301 So.2d 
482 (Fla. Ist DCA 1974) and Chapman v. State, 
300 So.2d 749 (Fla. Ist DCA 1974). The conflict 
between these two opinions and Reynolds is 
discussed in Bryan v. State, 345 So.2d 1095 (Fla. 
2d DCA 1977) wherein the Second District 
Court followed Reynolds. 

(4) Movant in custody serving consecutive 
sentences may attack any one of them. See 
Lawson v. State, 231 So.2d 205 (Fla. 1970). 


On the other hand, several cases have 
refused to allow standing to a movant 
placed on probation on the ground that 
movant was not a prisoner in custody 
under sentence.'3 

In sum, the “in custody” requirement, as 
interpreted, is not a very great limitation. 

© Laches Limitations 

The doctrine of laches as a vehicle for 
limiting Rule 3 attacks is recognized but 
seldom utilized in Florida today.'* The 
application of the doctrine of laches re- 
quires the finding of two elements: in- 
ordinate delay on the part of the person 
seeking to assert the right and prejudice to 
the state.'5 It should be noted that the mere 
passage of time, standing by itself, does not 
constitute the prejudice necessary to 
support a finding of laches.'* Perhaps the 
problems of proof account for the extreme- 
ly small number of cases in which laches 
has been applied. In any case, the limits 
placed on Rule 3 motions by the laches 
doctrine have been virtually nonexistent. 

© Perjury Limitations 

It might be speculated that the sanction 
of perjury would discourage frivolous Rule 
3 motions with false allegations of fact 
because Rule 3 motions must be sworn to 
by the movant. However, there are few, if 
any, reported cases applying the perjury 
sanction to such motions.'” It may be that 
the problems of investigation and proof 
make perjury an impractical limitation. 

© Substantive Limitations 

The type of issue which is permitted to be 
raised by collateral attack was never as 
comprehensive as those that can be raised 
by direct appeal. Although the substantive 
law of Rule 3 is beyond the scope of this 
article, some generalizations about the 
trends in these restrictions may be made. 
First, it appears that there is a trend away 
from the listing type of errors which may be 
raised on Rule 3, the criterion being whether 
they are considered sufficiently “funda- 
mental” to raise after the time for direct 
appeal has expired.'® Newer cases more 
often stress that an issue can be raised on 
Rule 3 only if it could not have been raised 
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on direct appeal.'? For instance, an alle- 
gation of incompetence of counsel or 
involuntary guilty plea involves facts not 
completely included in trial or pretrial 
hearing transcripts. Such facts must be 
determined by a collateral (Rule 3) hearing 
and cannot be determined on direct appeal. 
Even with this trend, it appears that highly 
fundamental error may be raised on Rule 3 
even if it could have been raised on direct 
appeal. For instance, if a movant had been 
sentenced to 20 years for a crime with a 
five-year maximum which could have been 
(but was not) raised on direct appeal, this 
would probably be raisable by Rule 3. 
Altogether, however, the test now being 
stressed appears to be a more severe re- 
striction on Rule 3’s than the fundamental 
error test, in that many types of errors 
could have been raised on direct appeal. 


Florida’s “New” Rule 3.850 

Effective January 1, 1985, and in re- 
sponse to the problems discussed above, 
the Florida Supreme Court revised Rule 3 
(see revisions in appendix A).2° The 
provisions imposing limitations can be 
summarized as follows: 


1. Relief is not authorized as to points which 
could or should have been raised on direct 
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appeal. This merely codifies existing case law; 
see “Substantive Limitations” above. 

2. If a previous motion or motions have been 
filed, movant must set forth the reasons why the 
claims were not raised in the former motion or 
motions. A successive motion may be dismissed 
even if new and different grounds are raised if the 
judge finds the failure of movant or his attorney 
to assert those grounds in a prior motion 
constituted an abuse of procedure. 

3. No motion to vacate may be filed or 
considered more than two years after the 
judgment and sentence become final except 
motions alleging: 

(a) A sentence exceeding the limits provided 
by law. 

(b) The facts upon which the claim is 
predicated were unknown to the movant or his 
attorney and could not have been ascertained by 
the exercise of due diligence. It should be noted 
that this exception does not include newly 
discovered grounds or legal points but only 
facts. 

(c) The fundamental constitutional right 
asserted was not established within the period 
provided for herein and has been held to apply 
retroactively. 

As to the two-year time limit, there is a 
one-year grace period for all convictions 
prior to January 1, 1985. 

Limitation (2) above may have a broad 
application depending on how it is in- 
terpreted by the courts. For instance, will 
failure of a movant to set forth reasons why 
the claims were not raised in prior motions 
justify or even compel a summary denial? If 
reasons are given, what is a sufficient 
reason? 

Limitation (3) above appears to be the 
most far-reaching. The adverse impact on 
the court system of unlimited time for 
collateral attacks discussed at the beginning 
of this article is not sufficient reason by 
itself to limit prisoner’s rights. However, 
such impact would seem to justify the 
limitation when considered with the fol- 
lowing factors: 

1. Prisoners after conviction retain the right to 
rehearing, a direct appeal, Rule 3 motions filed 
within two years of judgment, appeal from any 
order denying a Rule 3 motion and any remedies 
available in federal courts. 

2. Under existing law there are types of points 
which may not be raised by Rule 3 anyway, such 
as sufficiency of evidence. 

3. The two-year time limitation does not apply 
to sentences in excess of the maximum, newly 
disclosed evidence and grounds based on new 
cases made retroactive. 

Although several ambiguities will have 
to be resolved?! these revisions should go a 
long way toward providing some measure 
of finality to criminal judgments in Florida. 

B) 


! Brown, Collateral Post Conviction Reme- 
dies in Florida, 20 U.FLA.L.REV. 306 (1968). 

2Note, Florida Criminal Procedure Rule 
Number 1, 17 U.FLA.L.REv. 617 (1965). 


30 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1985 


3McMillan, Trial Court and Prison Perspec- 
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D.C.A. 1970). 

6 Weir v. State, 319 So.2d 80 (Fla. 2d D.C.A. 
1975). 

17 In an analogous situation, a few courts have 
suggested contempt or “perjury sanctions for 
false statements in habeas corpus petitions. See 
Carmer v. State, 300 So.2d 713 (Fla. 2d D.C.A. 
1974) and Waiters v. Wainwright, 249 So.2d 734 
(Fla. 2d D.C.A. 1971). 

18 See, Brown, Collateral Post Conviction 
Remedies in Florida, supra, Note 9. At the time 
that article was written the “fundamental error” 
test as set forth in the many cases cited therein, 
was the predominant measure of what could be 
raised in a Rule 3 motion. 

19 See, e.g., Dobbert v. State, 456 So.2d 424 
(Fla. 1984), Christopher v. State, 416 So.2d 450 
(Fla. 1982); Goode v. State, 403 So.2d 931 (Fla. 
1981). 

20 Justice Alderman proposed restrictions on 
Rule 3 motions in his concurring opinion in 
McCrae v. State, 437 So.2d 1388 (Fla. 1983). 
Additionally, one of the co-authors of this 
article, William Haddad, had previously sub- 
mitted a proposal to the Criminal Rules 
Committee with a two-year limitation on the 
filing of Rule 3 motions. The latter proposal 
would have allowed two years after the judgment 
or one year after the conclusion of the direct 
appeal whichever was later. 

21 For instance, in addition to those discussed 
above is a Rule 3 motion not to be filed at all if it 
is untimely? Should the clerk present it to a judge 
to determine if it falls within one of the 
exceptions? 


Appendix A 


Rule 3.850 — Motion to Vacate, Set Aside or 
Correct Sentence; Hearing; Appeal.* 

A prisoner in custody under sentence of a 
court established by the laws of Florida claiming 
the right to be released upon the ground that the 
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judgment was entered or that the sentence was 
imposed in violation of the constitution or Laws 
of the United States, or of the State of Florida, 
or that the court was without jurisdiction to 
enter such judgment or to impose such sentence 
was in excess of the maximum authorized by 
law, or that his plea was given involuntarily, or 
the judgment or sentence is otherwise subject to 
collateral attack, may move the court which 
entered the judgment or imposed the sentence to 
vacate, set aside or correct the judgment or 
sentence. 

A motion to vacate a sentence which exceeds 
the limits provided by law may be filed ai any 
time. No other motion shall be filed or considered 
pursuant to this rule if filed more than two years 
after the judgment and sentence become final 
unless it alleges (1) the facts upon which the 
claim is predicated were unknown to the movant 
or his attorney and could not have been ascer- 
tained by the exercise of due diligence, or, (2) the 
fundamental constitutional right asserted was 
not established within the period provided for 
herein and has been held to apply retroactively. 

Anyone adjudicated guilty prior to January 1, 
1985, shall have until January 1, 1986, to file a 
motion in accordance with this rule. 

A may-be-made at-any 
time. The motion shall be under oath and 
include the following information: 

(a) The judgment or sentence under attack 
and the court which rendered same; 

(b) Whether there was an appeal from the 
judgment or sentence and the disposition thereof; 

(c) Whether a previous post-conviction 
motion has been filed, and if so, how many; 

(d) Ifaprevious motion or motions have been 
filed the reason or reasons why the claim or 
claims in the present motion were not raised in 
the former motion or motions. 

-¢d} (e) The nature of the relief sought: 

¢e} (f) A brief statement of the facts (and 
other conditions) relied upon in support of the 
motion. 

This rule does not authorize relief based upon 
grounds which could have or should have been 
raised at trial and, if properly preserved, on 
direct appeal of the judgment and sentence. 

The eourt wit refuse-te- reecive-any-moti 
filed ‘pursuant thistule 4s 

bstant tet the 
heroef Upon filing of a Rule 3.850 motion, the 
clerk shall forward the motion and file.to the 
court. 

"If the motion and the files and records in the 
case conclusively show that the prisoner is 
entitled to no relief, the motion shall be denied 
without a hearing. In those instances when such 
denial is not predicated upon the legal insuf- 
ficiency of the motion on its face, a copy of that 
portion of the files and records which conclu- 
sively shows that the prisoner is entitled to no 
relief shall be attached to the order. Unless the 
motion and the files and records of the case 
conclusively show that the prisoner is entitled to 
no relief, the court shall order the State Attorney 
to file an answer or other pleading within the 
period of time fixed by the court or to take such 
other action as the judge deems appropriate. The 
answer shall respond to the allegations of the 
motion. In addition it shall state whether the 
movant has used any other available state 
remedies including any other post-conviction 
motion under this rule. The answer shall also 
state whether an evidentiary hearing was 
accorded the movant. If the motion has not been 


denied at a previous stage in the proceedings, the 
judge, after the answer is filed, shall determine 
whether an evidentiary hearing is required. If an 
evidentiary hearing is not required, the judge 
shall make appropriate disposition of the motion. 
If an evidentiary hearing is required, the court 
shall grant a prompt hearing thereon and the 
court shall cause notice thereof to be served 
upon the prosecuting-attorney- ofthe court-state 
attorney, @Fant- a -prompt -hearing thereon, 
determine the issues and make findings of fact 
and conclusions of law with respect thereto. If 
the court finds that the judgment was rendered 
without jurisdiction, or that the sentence imposed 
was not authorized by law or is otherwise open 
to collateral attack, or that there has been sucha 


‘denial or infringement of the constitutional 


rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall 
discharge the prisoner or resentence him or grant 
him a new trial or correct the sentence as may 
appear appropriate. 

A court may entertain and determine such 
motion without requiring the production of the 
prisoner at the hearing. Fhe sentencing court 
shall not-be sequired sceond oF 

forsinilar rchef-on bohal-of 
the sate 

A second or successive motion may be 
dismissed if the judge finds that it fails to allege 
new or different grounds for relief and the prior 
determination was on the merits or, if new and 
different grounds are alleged, the judge finds 
that the failure of the movant or his attorney to 
assert those grounds in a prior motion con- 
stituted an abuse of the procedure governed by 
these rules. 

An appeal may be taken to the appropriate 
appellate court from the order entered on the 
motion as from a final judgment on application 
for writ of habeas corpus. All orders denying 
motions for post-conviction relief shall include a 


statement that the movant has the right to appeal 
within thirty days of the rendition of the order. 
The prisoner may file a motion for rehearing of 
any order denying a motion under this rule 
within fifteen days of the date of service of the 
order. The clerk of the court shall promptly serve 
upon the prisoner a copy of any order denying a 
motion for post-conviction relief or denying a 
motion for rehearing noting thereon the date of 
service by an appropriate certificate of service. 

An application for writ of habeas corpus in 
behalf of a prisoner who is authorized to apply 
for relief by motion pursuant to this rule shall 
not be entertained if it appears that the applicant 
has failed to apply for relief, by motion, to the 
court which sentenced him, or that such court 
has denied him relief, unless it also appears that 
the remedy by motion is inadequate or ineffective 
to test the legality of his detention. 


1984 Committee Note: 


The committee felt that provisions should be 
added to allow the court to consider why a 
subsequent motion was being filed and whether 
it was properly filed, similar to subrule 9(b) of 
Rule 35 of the Federal Rules of Criminal 
Procedure. 

The committee also felt that the court should 
have the authority to order the state to respond 
to a 3.850 motion by answer or other pleading as 
the court may direct. 

The committee felt that even though a motion 
filed under Rule 3.850 does not substantially 
comply with the requirements of the rule, the 
motion should still be filed and ruled on by the 
court. Hence the former provision authorizing 
the court to refuse to receive such a non- 
conforming motion has been removed and words 
allowing the presiding judge to summarily deny 
a noncomplying motion have been satisfied. 


*New language is set in italics; deleted language 
is lined through. 


ON 


FLORIDA BAR JOURNAL 
MICROFILM 


Save Space 
Save Money 


Volume 1-57 (1927-1983) 
$440.00 


16mm, Negative, Diazo Film 


WUlliam S. Hein & Co. Inc. 
Hein BUILDING 


1285 Main STREET 
BurFAaco, N.Y. 14209 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1985 31 


ES 
| 


Does a steady stream of letters, memoranda 
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a hectic pace? Is an endless flow of red tape 
causing your blood pressure to soar? 
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Corporation Information Services, Inc., we'll cut 
through red tape with no sweat. We are a 
professional corporation that specializes in 
providing you with personal service to expedite 
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Labor Law 


Garcia v. San Antonio Metropolitan Transit Authority: 
Public Employers Meet the FLSA 


The Fair Labor Standards Act (“FLSA” 
or “the Act”) requires that covered 
employers pay nonexempt employees the 
federally established minimum wage of 
$3.35 per hour and also pay 150 percent of 
their normal hourly rate for every hour of 
work over 40 in any seven-day workweek. ! 
The Secretary of Labor has broad regula- 
tory and investigative authority under the 
Act and is free to subpoena and inspect 
relevant personal records, with or without 
employee complaint.? Either the Secretary 
or affected employees may sue in state or 
federal court to enforce the Act, which 
provides for double wages, injunctive relief 

_and attorneys’ fees for the prevailing 
plaintiff. The statute of limitations for 
FLSA claims is two years, but this may be 
extended to three years if the violation is 
found to be willful. The Act requires 
employers to keep detailed records of hours 
worked by all covered employees.° 

In a decision of major significance for 
state and local government employers, the 
United States Supreme Court ruled on 
February 19, 1985, that the 10th amendment 
does not prohibit Congress from applying 
the minimum wage and overtime require- 
ments of the Act to state and local 
employees. In Garcia v. San Antonio 
Metropolitan Transit Authority, 53 
4135, U.S. — (eb. 19, 
1985), a sharply divided Court overruled its 
prior decision in National League of Cities 
v. Usery, 426 U.S. 833, 96 S.Ct. 2465 
(1976), which had held that to apply these 

requirements to certain traditional func- 

tions of state and local governments 
intruded unconstitutionally on their 
sovereignty. In Garcia, the Court reversed 
the position taken in League of Cities and 
held that the San Antonio Transit Authority 
must comply with the minimum wage and 

overtime provisions of the FLSA. As a 

result of that decision, FLSA coverage now 
extends to virtually all state and local 
governmental employees. 


by Terence G. Connor and Ronald Witkowski 


The Court’s decision in Garcia was largely 
unexpected, and the full ramifications of 
the decision remain unclear. However, 
employment decisions found by a majority 
of the Court in 1976 to be an “undoubted 
attribute of state sovereignty” are now 
governed by a statute designed in large part 
to force employers to expand employment 
opportunities. /d., at 845. Absent new 
legislation or regulatory action by the 
Department of Labor, public employers 
are exposed to the possibility of higher 
wage costs and greater federal regulation of 
their employment relationships. 


Background 

The genesis of the Garcia case can be 
traced to congressional action in 1974 
extending the Act to state and local govern- 
ment employees and including special 
provisions for police officers and fire 
fighters. The Labor Department then 
promulgated detailed regulations imple- 
menting those requirements with respect to 
police officers and firefighters.° However, 
those regulations, and all other FLSA 
regulations affecting employees of state 
and local governments, were stayed by an 
order of the Supreme Court in the League 
of Cities case on January 10, 1975.’ 

On June 24, 1976, in League of Cities, 
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the Supreme Court prohibited the applica- 
tion of the FLSA to certain categories of 
state and local employees. The Court there 
reasoned that the 10th amendment to the 
Constitution, which reserves to the states 
powers not delegated to the federal govern- 
ment, precluded Congress from enacting 
laws which interfere with employer- 
employee relations in areas of traditional 
governmental functions. These included 
fire prevention, police protection, public 
health and parks and recreation.* 

The League of Cities decision left several 
important questions to be litigated, includ- 
ing which categories of public employees 
were engaged in “traditional” governmental 
functions. In 1979, the Labor Department 
promulgated regulations specifying certain 
activities of local and state government as 
“nontraditional.” By this action, the Secre- 
tary defined the perimeter of functions that 
would be affected by the 1974 amendments. 
For example, the regulations provided that, 
within the Supreme Court’s reasoning, 
employees engaged in activities relating to 
the operation of local mass transit systems, 
liquor stores, off-track betting and state or 
municipally-owned power or telephone 
systems perform duties that would permit 
federal regulation of wages and hours.? 

The City of San Antonio, which was not 
paying overtime compensation to its transit 
system employees, challenged the regula- 
tions in federal court. Contemporaneously, 
several transit employees and the Secretary 
of Labor sued to enforce the Act as applied 
to transit employees under the League of 
Cities holding. The district court relied 
upon the prevailing test established by that 
case and ultimately held that the city’s 
transit authority was exempt because it was 
engaged in a “traditional” governmental 
function. From the district court’s order, 
the Secretary of Labor and transit employee 
Garcia appealed directly to the Supreme 
Court under a statute permitting direct 

appeal where the district court holds a 


2 Sees 
‘ 
& 


statute unconstitutional and where the 
United States is a party.'° 


The Court's Decision 

In Garcia, the Supreme Court overruled 
League of Cities, and held that the Constitu- 
tion does not prohibit application of the 
FLSA to employees of state and local 
governments. In so ruling, the Court 
repudiated its “traditional functions” 
standard as unworkable and abandoned it, 
permitting the application of the statute to 
all employees of state and local govern- 
ments who are not otherwise exempt. 

Significantly, the Garcia case was decided 
by a bare 5-4 majority of the Court. In fact, 
Justice Blackmun, who had voted with the 
5-4 majority in League of Cities, wrote for 
the Garcia majority. The closeness of these 
decisions and the fact that Garcia is at odds 
with the Reagan Administration’s policy of 
federalism make it unlikely that public 
employers have heard the last word on this 
subject.'' Moreover, even without legisla- 
tive action to reverse the Garcia result, 
there is great latitude for regulatory action 
by the Labor Department that could signifi- 
cantly affect the application of the Act in 
this context. Nevertheless, effective 
February 19, 1985, the full range of FLSA 
protection covers virtually all state and 
local government employees. Public 
’ employers must now consider the impact of 
those requirements, as well as many ques- 
tions left unsettled in the wake of Garcia. 


Significance of the Decision 
Retroactivity Unclear. One significant 
question left unanswered in the wake of 
Garcia is whether it will be applied retro- 
actively to permit backpay claims by 
employees presumed to have been exempt 
because of the League of Cities decision. 
The Labor Department has not yet takena 
position on whether it will seek to apply 
Garcia retroactively in its own enforcement 
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activities. However, there is regulatory 
precedent suggesting that it may permit a 
“grace period” within which public 
employers must bring themselves into 
compliance with FLSA requirements. 
Specifically, the Department determined in 
1979 that it would not file an FLSA suit 
against a state or its political subdivisions 
unless at least 30 days notice had been 
given and the government activity in ques- 
tion was deemed “nontraditional” within 
the League of Cities holding.'2 Notwith- 
standing this earlier action, and the possi- 
bility that the Secretary may act consistently 
in future enforcement decisions, public 
employers are not assured of insulation 
from backpay claims in private party 
actions, and forbearance by the Labor 
Department would not limit such actions.!3 

Ultimately, the courts may be called 
upon to decide the retroactivity question. 
Under the prevailing standards, courts 
consider whether a decision announcing a 
new principle overrules past precedent or 
was otherwise not clearly foreshadowed, 
whether giving retroactive effect would 
further the purpose of the holding, and 
whether retroactive application would 
produce inequitable résults.'4 At least three 


factors suggest that the courts will not 


apply Garcia retroactively. First, the 
decision overruled relatively recent, but 
accepted, precedent; second, the Court’s 
primary purpose was to define congres- 
sional power rather than to enforce the 
underlying statute; and third, the cost of 
retroactive application to local government 
and the fact that the interpretative regula- 
tions treated traditional service employees 
as exempt would make retroactive applica- 
tion inequitable. '5 

However, because this is an area that has 
been dormant for many public employers 
in recent years, we will review some of the 
critical issues involved under this statute. 

Covered Employees. Generally, all full 
and part-time employees are protected by 
the minimum wage, overtime and record- 
keeping provisions of the FLSA. However, 
the Act provides for various exemptions 
including those for elected and for certain 
appointed officials and “advisers.”!® 
Employees cngaged “in a bona fide execu- 
tive, administrative or professional 
capacity” are also exempt.!? The Act also 
exempts certain seasonal employees.'® 

The Secretary of Labor has adopted 
regulations defining the exempt categories 
and establishing criteria which must be 
satisfied in order to qualify for the executive, 
administrative or professional exemp- 
tions.'9 Since the statute commits to the 
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Secretary the authority to define these 
exemptions, these regulations have greater 
weight than other agency interpretations of 
the law.”° Under the Secretary’s regulations, 
in order to qualify as an “executive” 
employee, an employee must earn a salary 
of at least $155 per week and his or her 
duties must include: (1) management of an 
organization or one of its departments or 
subdivisions, (2) supervision of two or 
more employees, and (3) the hiring and 
firing of employees or the making of recom- 
mendations with respect to hiring and 
firing.2! However, if the “executive” 
employee earns a salary in excess of $250 
per week, the hiring and firing element 
need not be satisfied. 

The Secretary’s regulations require 
careful attention to the specific duties of 
individual employees to determine whether 
each is exempt as an administrative or 
professional employee. Detailed analysis 
of these is beyond the scope of this article. 
However, it is critical to remember that the 
employee’s exempt activities must predomi- 
nate, that the administrative employee must 
regularly exercise discretion and inde- 
pendent judgment, and that exempt profes- 
sionals must generally have obtained 
diplomas in an academic program specifi- 
cally preparing them for their professional 
duties.22 

Record Keeping. Section 11(c) of the 
FLSA requires every employer who is 
subject to any of the Act’s provisions to 
maintain employee payroll records, includ- 
ing wages paid and hours worked.?3 Even 
for those “bona fide” executive, administra- 
tive or professional personnel exempted 
from the Act, Labor Department regula- 
tions require that certain minimal records 
be kept.24 Although no particular form of 
record for any employee is required, an 
employer runs a significant risk if it main- 
tains inadequate records. In such cases, 
courts have admitted and credited employee 
“diaries” that support their overtime claims. 
Even if time records have been signed by 
the employees, they can be challenged by 
evidence showing that the records are not 
accurate.?5 

Minimum Wage and Overtime Require- 
ments. While it is unlikely that any job in 
state and local government yields less than 
the $3.35 per hour minimum wage, the 
Act’s overtime requirements may have a 
more significant impact on wages. As indi- 
cated at the outset of this article, the FLSA 
requires that all employees who are not 
exempt must be paid at a rate not less than 
one and one-half times the “regular rate of 
pay for all hours worked in excess of 40 per 


A 


week.”?6 The “regular rate of pay” is defined 
as the rate per hour for the normal work- 
week.?” If an employee receives a weekly 
salary, his regular hourly rate is determined 
by dividing the salary by the number of 
hours that the salary is intended to compen- 
sate.2* Public employers should take special 
note of §7(e) of the Act, which excludes 
certain added compensation from computa- 
tion of the regular hourly rate. For example, 
gifts, vacation and holiday pay, as well as 
certain “premium rates,” may be excluded 
from calculation of the regular hourly 
rate.? 

The Secretary’s regulations define an 
FLSA workweek as any regularly recurring 
period of 168 hours, i.e., seven consecutive 
24-hour periods, which may begin on any 
day of the week or at any hour of the day.2° 
Because each workweek stands alone, the 
number of hours worked over two or more 
workweeks cannot be averaged.3! Thus, an 
employee who works 30 hours in one week 
and 50 hours in the following week must be 
paid for 20 hours of overtime in the second 
week, even though the average number of 
hours worked is 40 per week. However, 
there is no FLSA limitation on the number 
of hours an adult employee may work in 
any single 24-hour day.? 

Because each workweek “stands alone,” 
an employer must pay any overtime liability 
for which it becomes obligated in one 
workweek on the regular payday for that 
week.33 A corollary to this rule is that an 
employer cannot repay the employee at a 
later time outside the pay period by allowing 
the employee time off equivalent to the 
overtime worked. The Labor Department 
distinguishes this prohibited practice, called 
compensatory or “comp” time, from the 
practice of “laying off” an employee; e.g., 
in the second week of a two-week pay 
period, for one and one-half hours for each 
hour over 40 that the employee worked in 
the first week of that pay period. The latter 
is a permissible method of controlling 
overtime costs because, in effect, the 
employee is paid for overtime at the time- 
and-one-half rate in the first week, but 
receives pay only for hours actually worked 
in the second week.34 Granting time off 
outside the pay period is not permitted 
even if the employee would prefer it.35 

Where the circumstances of the job 
permit, employers can minimize or control 
overtime costs by various methods, the full 
description of which is also beyond the 
scope of this article. To summarize, they 
can agree with their employees to pay a 
fixed salary for the workweek despite 
fluctuating hours, and the calculation of 


the overtime may then result in a somewhat 
lower hourly rate. This is because, to 
determine the hourly overtime rate under 
such an agreement, the employer divides 
the fixed salary by a varying number of 
hours worked. Therefore, the higher the 
number of hours overtime worked, the 
lower the hourly overtime rate.3* Employers 
may also “prepay” their overtime to 
employees under Labor Department regu- 
lations and “bank” those payments against 
overtime anticipated at a later time.3’ The 
adoption of these systems is rare and must 
be tailored to individual circumstances. It 
requires payment of overtime rates before 
the overtime is worked, and that the 
employer collect back unaccrued payments 
when employees resign or are dismissed. 
Before adoption of such a plan, anemployer 
should seek advice of counsel and consider 
carefully whether it is even a permissible 
government expenditure. 

Fire Prevention and Law Enforcement. 
In 1974, the Labor Department issued 
regulations implementing §7(k) of the Act 
pertaining to employees engaged in fire 
protection and law enforcement activities.3* 
These regulations recognize the special 
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working conditions of fire fighters and 
police officers by establishing “work 
periods” longer than the normal seven-day 
workweek. Prior to the Garcia decision, 
these special provisions only applied to the 
private sector and the federal government. 
In light of Garcia, and absent modification 
by the Labor Department, it should be 
assumed that the statute and the regulations 
now apply to public safety employees of 
state and local governments. 

Generally, the governing statute and 
regulations allow public safety employees 
to work more than 40 hours weekly without 
being paid overtime compensation.» The 
FLSA also provides an employer with 
flexibility in determining the length of the 
work period (7 to 28 days), and the resulting 
maximum number of hours which can be 
worked without triggering overtime lia- 
bility.“ The Labor Department has also 
promulgated regulations covering the 
permissible use of shift exchanges, or 
“trading time.”*! Public employers should 
review their current scheduling practices 
for compliance with these regulations and 
to control exposure to overtime liability. 

Conflicts With Labor Agreement. Many 
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Florida public employers are parties to 
labor agreements containing detailed provi- 
sions governing terms and conditions of 
employment for employees previously 
excluded from FLSA coverage under the 
League of Cities case. It is crucial that those 
agreements be reviewed to determine 
whether any provision runs afoul of FLSA 
requirements. For example, many public 
employers permitted employees to “bank” 
overtime hours to be taken at a time in the 
future remote from the pay period during 
which overtime was worked. Moreover, in 
some cases the “comp time” may have only 
been provided on an hour-for-hour basis. 
The FLSA prohibits both of these practices, 
and public employers and unions may now 
wish to “reopen” their labor agreements 
with respect to such invalid provisions and 
practices. 

It is noteworthy that even where an 
employee voluntarily consents to non- 
payment, underpayment, or payment of 
compensation in a manner inconsistent 
with the FLSA, the courts do not give 
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effect to such agreements.‘2 The United 
States Supreme Court has held that FLSA 
rights are statutory and independent of the 
collective bargaining process. An employee 
who “grieves” the failure to pay overtime in 
the contractual grievance arbitration con- 
text is not precluded from later filing suit 
under the FLSA as well.*? Therefore, collec- 
tive bargaining provisions which violate 
the FLSA do not constitute employee 
“waivers” which will insulate an employer 
from liability“ B 


129 U.S.C. §201 et seq. 

229 U.S.C. §209-11. Courts have held that the 
burden of proving the unreasonableness of a 
subpoena issued by the Department of Labor is 
upon the party attempting to quash or modify 
the subpoena. Donovan v. Mehlenbacher, 652 
F.2d 228 (2d Cir. 1981). An employer may not 
resist a subpoena on the basis that it was not 
issued upon a judicial warrant. Instead, the 
employer must question the reasonableness of 
the subpoena by an action in federal district 
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'SSection 10 of the Portal-to-Portal Act of 
1947 may also afford relief from retroactive 
application. That section provides a defense to 
employers who prove “good-faith” reliance on a 
written interpretation of the Wage and Hour 
Administrator. Therefore, public employers who 
can prove reliance on Wage and Hour interpreta- 
tions embodying the League of Cities case may 
have a defense to backpay claims that arose prior 
to Garcia. See 29 C.F.R. §§775 et seq. (1984). 

1629 U.S.C. §203(e)(2)(c). 

1729 U.S.C. §213(a)(1). 

1829 U.S.C. §213(a)(3). This section exempts 
employees of recreational or amusement estab- 
lishments operating primarily on a seasonal 
basis, e.g., outdoor swimming pools and ice 
skating rinks. The section also imposes additional 
requirements concerning levels of operation 
which may not be exceeded. 

1929 C.F.R. Part 541. 

2029 U.S.C. §213. 

2129 C.F.R. §541.1, et.seq. 

2229 C.F.R. Subparts 541.2, 541.3. Do not 
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2629 U.S.C. §207. 
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3029 C.F.R. §778.105. 
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' Corporation, Banking& Business Law 


Trade Secrets and Noncompetition Agreements— 
Old Fashioned Remedies for 


Problems of High-Tech Industries 


An increasing number of high-tech indus- 
tries are moving to Florida and other sun 
belt states in the 1980’s! and are bringing 
with them a number of legal problems 
relating to the protection of valuable 
proprietary information embodied in 
computer programs. Computer software is 
particularly subject to piracy because of its 
ethereal existence in silicon chips or in the 
memories of computers, and because soft- 
ware, while costly and time consuming to 
create, may be cheaply copied in just 
seconds. 

Suppose a new client, the president of 
HYTEX, acompany which sells customized 
computer accounting programs, comes to 
you with the following problem: The 
company’s star programmer has been hired 
by a major competitor and has taken all his 
software development files. HYTEX 
learned from one of its customers that the 
programmer’s new employer has begun to 
advertise a software accounting package 
which sounds suspiciously like your client’s 
best-selling program. The president of the 
company asks what can be done to stop the 
piracy of its programs. This article will 
provide a general survey of the issues 
involved as they are likely to be treated 
under Florida law.” 


Contractual Rights—Noncompetition 
and Nondisclosure Agreements 

One of the first questions to ask the 
president of HYTEX is whether the depart- 
ing programmer executed a noncompeti- 
tion or a nondisclosure agreement. 
Although not a prerequisite to relief,3 the 
existence of either, or preferably both, of 
these contracts affords numerous advan- 
tages. A noncompetition agreement can be 
one of the most effective deterrents to 
employee misappropriation of trade secrets 
because, if properly drawn, it can remove 
the incentive toward unauthorized dis- 
closure by keeping the ex-employee out of 
the business altogether. In the computer 


by James B. Murphy, Jr., and Sharyn B. Zuck 


software industry, it will be virtually 
impossible, even if good faith is exercised, 
for an employee to work on a competitive 
project for a new employer without dis- 
closing some of the trade secrets acquired 
through his or her prior employment.‘ 

A noncompetition agreement also pro- 
vides greater certainty in obtaining the 
desired relief against the ex-employee if 
trade secrets are divulged. There is sub- 


_ Stantial case law in Florida enforcing non- 


competition agreements through prelimi- 
nary and final injunctions to the extent that 
they are reasonable in geographic scope 
and duration.5 Although an injunction is 
the favored remedy for breach of a non- 
competition agreement, the court may 
award damages where they are ascertain- 
able.* In order to protect trade secrets, it 
has been held that an agreement restricting 
competitive employment may extend to 
anywhere that the former employer is 
engaged in business, even if that is nation- 
wide.’ 

A properly drafted nondisclosure agree- 
ment provides the advantage of identifying 
which information the parties consider 
trade secrets or confidential, as opposed to 
general skills and knowledge of the business. 
Moreover, Florida courts have implied 
that confidential information that does not 
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meet the stringent requirements for classifi- 
cation as a trade secret may nonetheless be 
protected from disclosure by contract.® A 
nondisclosure agreement may also specify 
that the employer, such as HYTEX, has all 
proprietary rights to computer programs 
and other information developed by a 
programmer during the time of his employ- 
ment, which may avoid the sometimes 
difficult problem of determining who owns, 
and who is entitled to proprietary rights in, 
the software.? 


Florida Trade Secret Law 

Frustrated by the limitations of federal 
copyright and patent law, a number of legal 
scholars have suggested that trade secret 
protection offers the most protection at the 
least cost for computer software.'° This 
may be especially true in Florida where a 
strong public policy against the disclosure 
of trade secrets is expressed in case law,"! in 
an evidentiary privilege against disclosure 
of trade secrets, F.S. §90.506, and in the 
state’s criminal laws, F.S. §812.081, which 
define trade secrets broadly enough to 
encompass computer software programs 
developed by a high technology business 
for sale to its customers. In a nutshell, a 
trade secret is any information, formula, 
device, compilation, or invention used ina 
trade or business which gives its owner an 
advantage over competitors and which is 
not generally known in the trade. There are 
no reported Florida decisions specifically 
dealing with trade secret protection for 
computer software; however, Florida 
courts have given trade secret protection in 
various other contexts.. 

In Sun Crete of Florida v. Sundeck 
Products, 452 So.2d 973, 975 (Fla. 4th 
DCA 1984), the Fourth DCA held that the 
production process for a coating used to 
surface pool decks was a trade secret even 
though it used raw materials commercially 
obtainable in the open market, on grounds 
that the process was “unique in the industry, 


unpublished and not susceptible of general 
knowledge.” In Lee v. Cercoa, Inc., 433 
So.2d 1, 2 (Fla. 4th DCA 1983), the same 
court explained that whether the form of a 
trade secret is a secret formula, process, 
pattern, device, or compilation of informa- 
tion, it is property which its owners make 
use of to the exclusion of others and, as a 
property right, the trade secret is protected 
against appropriation or use without the 
owner’s consent. The court cautioned, 
however, that the secret is of value only so 
long as it remains a secret. In a Second 
DCA case, Dotolo v. Schouten, 426 So.2d 
1013 (Fla. 2d DCA 1983), the court held 
that the owners of a secret formula for 
citrus-based pet products were entitled toa 
preliminary injunction against a former 
distributor of the products, even though 
the parties had not entered into an express 
nondisclosure agreement. 


Restatement of Torts §757—Six Factors 
to Define Trade Secrets 

The court in Lee v. Cercoa analyzed the 
existence of the chemical formula claimed 
to bea trade secret in light of the six factors 
set forth in the Restatement of Torts §757. 


When faced with the task of evaluating 
whether HYTEX’s computer software is 
entitled to trade secret protection, a Florida 
court would probably rely upon these six 
factors. Accordingly you should look to 
these elements to provide the foundation 
for your case. 

The first requisite for a trade secret is 
external secrecy, or the extent to which the 
program is known outside the owner’s 
business. As counsel for HYTEX, you 
should examine such factors as whether its 
licensing agreements with customers and 
distributors contain nondisclosure provi- 
sions and whether customers are provided 
with computer “source code” written in 
programming language, or only with 
machine-readable “object code.” 

To prove the existence of a trade secret, 
HYTEX will also have to demonstrate that 
internal secrecy has been maintained, 
perhaps by showing that access to the 
programs was limited to employees on a 
“need to know” basis. The security measures 
taken to guard the software from disclosure 
to nonessential employees and those outside 
the company is a related criteria. Employ- 
ment agreements containing nondisclosure 
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covenants, employee manuals, newsletters 
and other statements of company policies 
for ensuring software secrecy, and physical 
segregation of software are indicia of both 
internal secrecy and security measures. For 
instance, software archives or computer 
rooms may be guarded or kept under lock 
and key issued only to essential employees; 
hard copies of programs may be severely 
limited and stamped “confidential”; pro- 
grams themselves may be accessible on the 
computer only to those who have been 
entrusted with a special password. Another 
related factor to security measures is 
accessibility or the ease with which the 
programs can be acquired or duplicated by 
others, through reverse engineering or other 
legitimate means. 

The final two restatement factors, invest- 
ment and external value, involve similar 
considerations. The research and develop- 
ment time and out-of-pocket expenses 
incurred by HYTEX in the development of 
its programs provide a baseline measure of 
the company’s investment. The manner in 
which the software is carried on HYTEX’s 
books, its value for federal income tax 
purposes, and appraisals by third party 
lenders may also be relevant. The external 
value of HY TEX’s programs, or their value 
to its competitors, may be measured by the 
prices HYTEX charges its customers. An 
even better yardstick of external value 
would be the prices charged by the pro- 
grammer’s new employer, if available. 


The Importance of the 
Temporary Injunction 
If HY TEX decides to institute litigation, 
you must consider who is to join in the 
action. In most instances, at least initially, 
it will not be advisable to name the new 
employer as a defendant. The former 
employee, unsupported by his new 
employer, may lack the financial resources 
to hire counsel and bear the expense of the 
flurry of activity and barrage of papers at 
the outset of a trade secrets case, thus 
encouraging a quick and advantageous 
settlement. A substantial measure of relief 
can be obtained without joinder since the 
new employer will typically be bound by an 
injunction against the ex-employee.'? In 
any event, a decision not to join the 
employer is generally reversible through 
amendment of the complaint if the situation 
changes. !3 
Acting quickly is imperative since the 
value of the trade secret can be lost through 
disclosure. Ordinarily, a motion for tempo- 
rary injunction!’ should be filed with the 
complaint, along with a motion for 
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expedited discovery. A motion for prelimi- 
nary injunctive relief will also indicate to 
the former employee and his new company 
that your client is serious about the lawsuit. 

To obtain a temporary injunction, you 
must show: (1) a clear legal right to the 
relief requested; (2) a substantial likelihood 
of success on the merits; (3) the likelihood 
of irreparable harm because of the unavail- 
ability of an adequate remedy at law; and 
(4) in some instances, that the granting of 
the injunction will serve the public interest. '5 

There is no question that an injunction is 
an appropriate, and indeed the preferred, 
form of relief in an action for misappropria- 
‘tion of trade secrets. The first element is 
therefore easily satisfied in a trade secrets 
case, provided that the other criteria are 
met. 

In order to show the likelihood of success 
on the merits, the existence of the trade 
secret, the acquisition of the trade secret 
through a confidential relationship or 
through improper means, and the ex- 
employee’s use or threatened use oi the 
trade secret without authorization must be 
proven. The requisite confidential relation- 
ship can, as noted, be established through 
the employer-employee relationship even 
in the absence of an express nondisclosure 
agreement. 

The unauthorized use or disclosure of 
the trade secret can be particularly difficult 
to prove in high-tech industries because of 
the problem of distinguishing a copy from 
a product that is independently developed. 
Where the defendant has not yet used the 
trade secret, the plaintiff must show a 
substantia! threat of use. Mere suspicion is 
not enough,'¢ but this burden can be met by 
circumstantial evidence. Especially perti- 
nent is the nature of the ex-employee’s new 
work. If the programmer’s subsequent work 
is sufficiently similar to his old job at 
HYTEX to make likely the risk of dis- 


closure, an injunction should be issued.!7’ 


One of your first objectives in discovery 
should therefore be to obtain evidence 
relating to such factors as the recruitment 
efforts to hire the employee, the employee’s 
new duties and work assignments and their 
similarity to his old position, and a com- 
parison between the technology used by 
your client and the new employer. 
According to a recent Florida decision, 
irreparable injury and an inadequate 
remedy at law are presumed in an action 
for misappropriation of a trade secret.!® 
This is apparently not a conclusive pre- 
sumption, however, and you should there- 
fore be prepared at the ‘hearing on the 
temporary injunction to demonstrate irre- 


parable harm, not just allege it. To this end, 
you should present proof of the market in 
which the trade secret is employed, 
HYTEX’s position in the market, the nature 
of the competition, and how the trade 
secret provides a competitive advantage. 
From the loss of competitive advantage, it 
can be argued that “lost sales” in a sub- 
stantial (but indeterminable) amount will 
result, or that HYTEX may even be forced 
out of business. !9 

A consideration of the public interest 
inevitably involves balancing two com- 
peting policies. On the one hand, as counsel 
for HYTEX, you should argue that to 
promote experimentation and innovation, 
your client must feel free to entrust confi- 
dential ideas and information to employees 
without fear that competitors will unfairly 
gain access to the information. The skilled 
programmer, on the other hand, will argue 
the importance of economic mobility and 
the unhampered pursuit of the occupation 
and livelihood for which he is most suited. 


In Florida, as noted, the courts have stated 
that there is a strong public policy in favor 
of protection of trade secrets if appropria- 
tion has occurred or is imminent. 


Conclusion 

The best means under Florida law for 
protection of trade secrets embodied in 
computer software is comprehensive and 
carefully drafted noncompetition and non- 
disclosure agreements. These agreements 
have received widespread enforcement in 
Florida courts. If your client does not 
presently have a policy requiring research 
and development personnel to sign such 
agreements, make sure that one is instituted. 
In the absence of such agreements, software 
may still be safeguarded from unauthorized 
disclosure by employees through common 
law trade secret protection, provided that 
the company has previously treated the 
software as valued secret information. In 
cases of this nature, the real battles are 
fought in hearings for preliminary injunc- 
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tive relief soon after the complaint is filed. 
Therefore, prompt and diligent action, as 
well as creative thinking in dealing with the 
problems of high-tech industries, is essential 
to ensure success. BJ 


' The High Technology Revolution’s Impact 
on Economic Development, 71 NATION’s Bus. 
44N (1983). 

2A discussion of the degree of protection 
afforded computer software by the federal patent 
and copyright law is beyond the scope of this 
article. The authors have found a number of 
articles exploring patent and copyright protec- 
tion for computer programs which may be of 
interest to the reader: see, e.g., Root, Protecting 
Computer Software in the 80's: Practical Guide- 
lines for Evolving Needs, 8 RUTGERS COMPUTER 
& TECHNOLOGY L.J. 205 (1981); Davidson, 
Protecting Computer Software, 1983 Ariz. ST. 
L.J. 611. 

3Unistar Corporation v. Child, 415 So.2d 
733, 735 (Fla. 3d D.C.A. 1982). 

“Electronic Data Systems Corp., v. Powell, 
524 S.W.2d 393 (Tex. Civ. App. 1975); Modern 
Controls, Inc., v. Andreadakis, 578 F.2d 1264 
(8th Cir. 1978); cf., Fountain v. Hudson Cush-N- 
Foam Corp., 122 So.2d 232 (Fla. 3d D.C.A. 
1960). 

5 E.g., Miller Mechanical, Inc., v. Ruth, 300 
So.2d 11 (Fla. 1974); Answer All Telephone 
Secretarial Service, Inc., v. Call 24 Inc., 381 
So.2d 281 (Fla. Sth D.C.:A. 1980); Twenty Four 
Collection, Inc., v. Keller, 389 So.2d 1062 (Fla. 
3d D.C.A. 1980); see generally Coffee, Non- 
compete Agreements by the Former Employee: 
a Florida Survey and Analysis, 8 FLa. St. U.L. 
REv. 727 (1980). 

6 Miller Mechanical, Inc., v. Ruth, 300 So.2d 
at 12(Fla. 1974); Capelouto v. Orkin Exterminat- 
ing Co. of Florida. 183 So.2d 532 (Fla. 1966), 
appeal dismissed, 385 U.S. 11 (1966). 

7 Auto Club Affiliates, Inc., v. Dohaney. 281 
So.2d 239 (Fla. 2d D.C.A. 1973). 

8 See Inland Rubber Co., v. Helman, 237 
So.2d 291 (Fla. ist D.C.A. 1970) (customer lists). 
This would be in accord with the general view in 
other jurisdictions. E.g., Modern Controls, Inc., 
v. Andreadakis, 578 F.2d 1264 (8th Cir. 1978), 
(applying Minnesota law); Continental Group, 
Inc., v. Kinsley, 422 F. Supp. 838 (D. Conn. 
1976) (applying New York law); Shwayder 
Chemical Metallurgy Corp., v. Baum. 45 Mich. 
App. 220, 206 N.W.2d 484 (1973). 


*Structural Dynamics Research Corp. v. 
Engineering Mechanics Research Corp., 401 F. 
Supp. 1102 (E.D. Mich. 1975); Wexler v. 
Greenberg . 399 Pa. 569, 160 A.2d 430 (1960). 

© See, e.g., Rimas, Trade Secret Protection of 
Computer Software, 5 COMPUTER L.J. 77 (1984). 

'! See, e.g., Fortune Personnel Agency of Ft. 
Lauderdale, Inc., v. Sun Tech of South Florida, 
Inc., 423 So.2d 545 (Fla. 4th D.C.A. 1982). 

Fa. R. Civ. P, 1.610(c); cf., Temporarily 
Yours-Temporary Help Services, Inc., v. 
Manpower, Inc., 377 So.2d 825 (Fla. Ist D.C.A. 
1979); Westshore Restaurant Corp., v. Turk, 101 
So.2d 123 (Fla. 1958); Vuitton et Fils, S.A. v. 
Carousel Handbags, 592 F.2d 126 (2d Cir. 1979). 

'SFia. R. Civ. P., 1.190(a) and 1.250(c); e.g., 
Enstrom v. Dixon, 354 So.2d 1251 (Fla. 4th 
D.C.A. 1978); Wackenhut -Protective Systems, 
Inc., v. Key Biscayne Commodore Club Condo- 
minium I, Inc., 350 So.2d 1150 (Fla. 3d D.C.A. 
1977). 

'4 As of January 1, 1985, temporary restrain- 
ing orders and the procedure that accompanied 
them were abolished. Amended Rule 1.610, Fla. 
R. Civ. P., provides for the entry of temporary 
injunctions which are to remain in effect until 
further order of the court. 

'SHeavener Ogier Services, Inc., v. R. W. 
Florida Region, Inc., 418 So.2d 1074 (Fla. 5th 
D.C.A. 1982); Playpen South, Inc., v. City of 
Oakland Park, 396 So.2d 830 (Fla. 4th D.C.A. 
1981); Wilson v. Sandstrom, 317 So.2d 732 (Fla. 
1975), cert. denied, 423 U.S. 1053 (1976). 

16 See City of Coral Springs v. Florida National 


Properties, Inc., 340 So.2d 1271 (Fla.4th D.C.A. - 


1976); E.I1. duPont de Nemours & Co., v. 
American Potash & Chemical Corp.. 200 A.2d 
428 (Del. 1964). 

'7Continental Group, Inc., v. Kinsley, 422 
F.Supp. 838 (D. Conn. 1976) (work sufficiently 
similar); Travenol Laboratories, Inc. v. Turner. 
30 N.C. App. 686, 228 S.E.2d 478 (1976) (work 
dissimilar). 

18 Dotolo v. Schouten, 426 So.2d 1013 (Fla. 2d 
D.C.A. 1983). The Supreme Court of Florida 
recently resolved a conflict among the district 
courts of appeal in holding that irreparable 
injury is presumed upon proof of a breach of a 
valid covenant not to compete. Capraro v. 
Lanier Business Products, No. 65,125 (Fla. Mar. 
21, 1985). 

'9Cases in which irreparable damages have 
been found in the software context include: 
Midway Mfg. Co., v. Arctic International, Inc., 


547 F. Supp. 999, 1014(N.D. Ill. 1982), aff'd, 704 
F.2d 1009 (7th Cir. 1983), cert. denied, 104S.Ct. 
90 (1984); Midway Mfg. Co., v. Bandai-America, 
Inc., 546 F.Supp. 125 (D. N.J. 1982); Com- 
Share, Inc., v. Computer Complex, Inc., 338 
F.Supp. 1229, 1237 (E.D. Mich. 1971), aff'd 458 
F.2d 1341 (6th Cir. 1972); Modern Controls, 
Inc., v. Andreadakis, 578 F.2d at 1270. 


MURPHY ZUCK 

James B. Murphy, Jr., is an associate 
in the firm of Shackleford, Farrior, 
Stallings & Evans in Tampa, practicing 
primarily in the areas of commercial 
and real property litigation. He re- 
ceived a B.A., with high honors, from 
Florida Atlantic University in 1976 
and a J.D., with honors, from the 
University of Florida in 1979. 

Sharyn B. Zuch is also an associate 
in the firm of Shackleford, Farrior, 
Stallings & Evans, in Tampa, practic- 
ing in the area of commercial litigation. 
She received a B.S., with distinction, 
from Cornell University in 1977 and a 
J.D. in 1981 from the University of 
Chicago Law School. 

They write this article on behalf of 
the Corporation, Banking and Busi- 
ness Law Section, William K. 
Zewadski, chairman, David L. Ross, 
Commercial Litigation Committee 
chairman, and Barbara M. Yadley, 
publications editor. 


(British Antique Importers, Inc.) 


British Furniture Importers + Specialists in taw offices. 


© Largest stock of fine quality hand tooled leather top desks in the Southeast, 
plus credenzas, conference tables, chairs, sofas, fall units and accessories. 
English antique and reproduction furniture. 


3 ¢@ Free interior design service. Discount pricing, excellent leasing terms to fit 


within any budget. 


SARASOTA 


5109 South Tamiami Trail 
Sarasota, FL 33581 
813-921-2288 


FORT LAUDERDALE 


845 North Federal Highway 
Fort Lauderdale, FL 33304 
305-522-0500 


40 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1985 


: 
2 
: 
H 
} 
| 
q 
{ 


Real Property, Probate&Trust Law 


Durrett After the 1984 Amendments 
to the Bankruptcy Code 


by Ellen A. Feinberg 


1984 Bankruptcy Code Amendments 

In the 1984 amendments to the Bank- 
ruptcy Code,' Congress did more than cure 
jurisdictional defects as directed by the 
Supreme Court in Northern Pipeline Co. v. 
Marathon Pipeline Co., 458.U.S. 50 (1982). 
In amending the fraudulent transfer 
section,? and the section of the Code 
defining “transfer,”3 it appears that 
Congress has effectively codified the 
holding in the controversial Fifth Circuit 
case, Durrett v. Washington National 
‘Insurance Co., 621 F.2d 201 (Sth Cir. 
1980), that a foreclosure sale is a transfer 
for purposes of the fraudulent transfer 
sections of the Code. Congress, however, 
has not addressed the question of whether a 
bid at a foreclosure sale for less than 70 
percent (or some other percentage) of the 
property’s market value is a fraudulent 
transfer. 

The Durrett court, in construing the 
fraudulent transfer sections of the former 
Bankruptcy Act, was the first to hold that a 
nonjudicial foreclosure sale under a deed of 
trust could be set aside as a constructively 
fraudulent transfer on the ground that the 
sale price was not a “fair equivalent” to the 
value of the property. In making this 
determination, the court considered two 
distinct issues. The first issue was whether a 
foreclosure sale constituted a transfer 
within the meaning of the fraudulent 
transfer sections. The second issue was 
whether the price obtained at the fore- 
closure sale represented a fair or reasonably 
equivalent value for the transfer of the 
property. 

The 1984 amendments seem to answer 
the first issue in the affirmative by including 
“foreclosure of the debtor’s equity of 
redemption” in the definition of “transfer” 
and by adding the phrase “voluntarily or 
involuntarily” to §548(a): 

§101 Definitions 


(48) “transfer” means every mode, direct or 
indirect, absolute or conditional, voluntary or 


involuntary, of disposing of or parting with 
property or with an interest in property, including 
retention of title as a security interest and 
foreclosure of the debtor's equity of redemption. 
11 U.S.C. §101(48) (emphasis added). 

§548 Fraudulent transfers and obligations. 


(a) [t]he trustee may avoid any transfer of an 
interest of the debtor in property, or any obliga- 
tion incurred by the debtor, that was made or 
incurred on or within one year before the date of 
the filing of the petition, if the debtor voluntarily 
or involuntarily. . . 


(2)(A) received less than a reasonably equivalent 
value in exchange for such transfer or obligation; 
and 


(B)(i) was insolvent on the date that such transfer 
was made or such obligation was incurred, or 
became insolvent as a result of such transfer or 
obligation .... 


11 U.S.C. §548(a) (emphasis added). 


The other section pertinent to this discus- 
sion is §548(d)(1) which was not signifi- 
cantly amended:5 


(d)(1) For the purposes of this section, a transfer 
is made when such transfer [becomes so far] is so 
perfected that a bona fide purchaser from the 
debtor against whom [such transfer could have 
been] applicable law permits such transfer to be 
perfected cannot acquire an interest in the 
property transferred that is superior to the 
interest in such property of the transferree, but if 
such transfer is not so perfected before the 
commencement of the case, such transfer [occurs] 
is made immediately before the date of the filing 
of the petition. 11 U.S.C. §548(d)(1). 


The amendments do not touch the 
reasonably equivalent value issue, but there 
can be little doubt that they adopt Durrett’s 
holding that a foreclosure sale constitutes a 
transfer within the meaning of §548(a) 
[former §67(d)]. The problem with this 
result is that the amendments may have an 
effect that Congress apparently never 
intended and that recent case law does not 
support. In order to make some sense out 
of the confusion that surrounds these 
changes, it may be helpful to examine both 
the recent cases criticizing Durrett and the 
congressional response to that criticism. 


Fair or Reasonably 
Equivalent Value Issue 

The court found in Durrett that the sale 
price, which was 57.7 percent of the market 
value of the property, was not a “fair 
equivalent.” Although, in reaching this 
decision, the court merely noted that it had 
been unable to locate a case that had 
approved a transfer for less than 70 percent 
of the market value, Durrett has beer 
construed by various courts to have estab- 
lished, as a matter of law, that a sale price 
below 70 percent of the market value would 
not constitute a fair or reasonably equiva- 
lent value. Consove v. Cohen, 701 F.2d 978 
(ist Cir. 1983) (herein Roco Corp.); 
Coleman v. Home Savings Ass‘n., 21 B.R. 
832,834 (Bankr. S.D. Tex. 1982) (herein 
Coleman); Madrid v. Del Mar Commerce 
Co., 10 Bankr. 795, 800 (Bankr. D. Nev. 
1981) (hereinafter Madrid I). 

This 70 percent rule, understandably, is 
not without its detractors. Its most vigorous 
opposition has come from the Bankruptcy 
Appellate Panel in Lawyers Title Insurance 
Corp. v. Madrid, 21 Bankr. 424 (Bankr. 9th 
Cir. 1982) (hereinafter Madrid II). In 
rejecting the lower court’s adherence to 
Durrett’s 70 percent rule, the panel substi- 
tuted its own standard by holding that a 
sale at a “non-collusive and regularly 
conducted foreclosure sale” created an 
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irrebuttable presumption that the reason- 
ably equivalent value requirement of 
§548(a)(2) was satisfied by the sale price. 21 
Bankr. 427. 

The panel’s decision was appealed to the 
Ninth Circuit. The Ninth Circuit never 
addressed the reasonably equivalent value 
issue. Instead, it affirmed the panel on the 
ground that the transfer of the property 
occurred at the time of perfection of the 
trust deed, not upon foreclosure. Madrid v. 
Lawyers Title Insurance Cerp., 725 F.2d 
1197, 1198 (9th Cir.) cert. denied, 105 S.Ct. 
125 (1984) (hereinafter Madrid II). 

In the most recent case raising this issue, 
First Federal Savings and Loan Ass'n of 
Bismarck v. Hulm, 738 F.2d 323 (8th Cir.), 
cert. denied, 105 S.Ct. 398 (1984), (herein- 
after Hulm) the Eight Circuit both ignored 
the 70 percent rule found in Durrett and 
rejected the irrebuttable presumption 
created in Madrid II. Id. at 327. The Hulm 
court ultimately remanded-for an eviden- 
tiary hearing,® taking the position that the 
reasonably equivalent value issue could not 


be resolved without factual development. 
It is clear from the foregoing that a 


conflict exists among the Fifth (Durrett), 
Eighth (Hulm), and Ninth (Madrid) 


Circuits on the standard for determining 
reasonably equivalent value. The Fifth and 
11th’ Circuits are bound by Durrett, which, 
depending on how it is read, may or may 
not apply a 70 percent rule as a matter of 
law. The Eighth Circuit appears to have 
adopted a case-by-case factual analysis to 
determine whether a reasonably equivalent 
value has been received, while the Madrid 
IT decision has created a presumption in 
favor of finding equivalent value if the 
consideration is received at a noncollusive, 
regularly conducted foreclosure sale. (The 
Madrid III decision that a trustee’s sale is 
nota transfer apparently has been overruled 
by Congress.*) 

Any expectation that the Supreme Court 
may resolve this conflict appears misplaced. 
On October 1, 1984, the Court refused to 
grant a writ of certiorari for Madrid LIP 
and a month later denied a writ for Jn re 
Hulm."© 


Transfer Issue 

In construing the definition of “transfer” 
as set forth in the former Bankruptcy Act, 
the Durrett court found that it was suffi- 
ciently broad to include a foreclosure sale 
within its meaning.'! The reasoning of the 
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court was that although the debtor actually 
transferred title under the deed of trust at 
the time it was executed, which was well 
outside the one-year period for avoidance, 
the transfer was not complete until the 
debtor surrendered possession of the 
property at the foreclosure sale, bringing 
the transfer within the period of scrutiny. 
621 F.2d at 204. 


In Abramson v. Lakewood Bank and 
Trust Co., 647 F.2d 547 (Sth Cir. 1981), a © 
case decided a few years after Durrett, the 
Fifth Circuit upheld its earlier construction 
of the definition of transfer. A strong 
dissent in that case, however, by Judge 
Clark may have been the basis for much of 
the criticism that has followed Durrett. 
Judge Clark’s contention that Durrett 
would cast a cloud over mortgages and 
deeds of trust is a persuasive policy consid- 
eration underlying many of the cases critical 
of Durrett. See, e.g., Madrid III at 1202. 


In Madrid IT, the panel never reached the 
issue of whether the sale constituted a 
transfer. As discussed earlier, it chose to 
base its decision on the reasonably equiva- 
lent value issue. 21 Bankr. at 426. 


In Madrid III, however, the Ninth Circuit 
rejected Durrett’s reliance on the broad 
definition of “transfer” in favor of a 
narrower “time of transfer” definition found 
in §548(d)(1). 725 F.2d at 1201. Section 
548(d)(1) specifically deals with the time of 
transfer as it relates to the fraudulent 
conveyance provisions. It sets the time of 
transfer at the time of perfection, which is 
usually at the time the security interest is 
executed and recorded. The advantage to 
the lender is that perfection will usually 
occur outside the one-year period for 
avoidance. 

In holding that the time of transfer 
occurs at the time of perfection and not at 
foreclosure, Madrid III followed the 
reasoning in Judge Clark’s dissent in 
Abramson, that a foreclosure sale is not a 
transfer by the debtor as required in §67(d) 
[now §548(a)] of the Act. Judge Clark 
observed in his dissent that “[t]he 
mortgagor-trustor/ bankrupt does nothing 
but default—that cannot be translated into 
a ‘transfer.’ It is not a voluntary conveyance 
on his part.” 647 F.2d at 549. Similarly, 
Madrid III found a foreclosure sale to be 
an “involuntary conveyance triggered by 
the debtor’s failure to fulfill some obligation 
in the promissory noté secured by a mort- 
gage or deed of trust.” 725 F.2d at 1202. 
Both the court in Madrid III and Judge 
Clark seem to ignore the transfer definition 
sections of the former Bankruptcy Act!? 
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and the Code!} which have always included 
involuntary transfers. 

In addition to the positions taken by 
Durrett and Madrid III, the Hulm court 
has taken a middle ground, finding that 
there are two transfers of two distinct 
interests—one occurring at the time of 
perfection and the other at the time of the 
sale. 738 F.2d at 327. The obvious merit in 
this solution is that the two sections of the 
Code are reconciled. The result, however, 
is that the Durrett position will prevail. 


Congressional Intent 

The reference to a foreclosure sale in the 
amended definition of a transfer, and to 
voluntary. or involuntary transfers in 
amended §548(a), would seem to make it 
clear that Durrett is now the standard. But 
a search for legislative history or advisory 
notes confirming this conclusion was 
unproductive. 

The Congressional Record reports an 
interesting exchange between Senator 
Robert Dole'* and Senator Dennis 
DeConcini'5 that occurred some months 
after the amendments had become law. 130 
Cong.Rec. $13771 (daily ed. Oct. 5, 1984). 
In that exchange Senator DeConcini stated 
that it was his understanding that the 
amendments “were not intended to have 
any effect one way or the other on the 
so-called Durrett issue.” In confirming his 
colleague’s understanding, Senator Dole 
stated that “no provision of the bankruptcy 
bill as passed by this body was intended to 
intimate any view one way or the other 
regarding the correctness of the position 
taken by the U.S. Court of Appeals for the 
Fifth Circuit in the Durrett case, or 
regarding the correctness of the position 
taken by the U.S. Court of Appeals for the 
Ninth Circuit in Lawyers Title Insurance 
Corp. v. Madrid, 725 F.2d 1197 (9th Cir. 
1984), which reached a contrary result.” 
Senator Dole then indicated that originally 
Senator Strom Thurmond! had introduced 
an amendment that contained language 
overturning Durrett. At Senator 
Metzenbaum’s insistence, however, this 
amendment was withdrawn, 130 Cong.Rec. 
$7617 (daily ed. June 19, 1984) (statement 
of Senator Thurmond), so that the Judiciary 
Committee could hold hearings on the 
Durrett issue before taking a final position. 

-In analyzing the amendments as they 
now stand, Senator Dole attempted to 
show that even though the Durrett argu- 
ment on the transfer issue appears to be 
codified by the addition of the foreclosure 
language to definition §101(48), the amend- 
ment takes no position on either the Madrid 


III time of transfer argument based on 
§548(d)(1) or on the equivalent value issue 
founded on §548(a)(2). As to the addition 
of “voluntarily or involuntarily” to §548(a), 
Senator Dole’s position was simply that the 
addition “is consistent with the majority 
holding in Madrid.” 130 Cong. Rec. at 
$13771. On the basis of this analysis, 
Senator Dole concluded that the “amend- 
ment should not be construed to in any way 
codify Durrett or throw a cloud over non- 
collusive foreclosure sales.” 130 Cong. Rec. 
at $13772. 

The exchange ends with the following 
comment from Senator DeConcini: “Then 
I am correct in concluding that parties in 
bankruptcy proceedings who seek avoid- 
ance of pre-petition foreclosure sales would 
find no support for their arguments in these 
amendments?” Senator Dole responded, 
“The Senator’s conclusion is correct.” 

This bit of retrospective legislative history 
is not wholly reassuring to lenders. If it 
were the intent of the committee to remain 
neutral on Durrett and Madrid (II” and 
IIT), why then was the foreclosure language 
included in the final draft of the §101 
transfer definition and “voluntarily or 
involuntarily” added to §548? According to 
a legislative aide, it was simply a mistake 
that this language was not withdrawn along 
with Senator Thurmond’s amendment. 
(Apparently, the Thurmond amendment, 
with some modification, would have codi- 
fied the holding in Madrid IT, which found 
an irrebuttable presumption that the con- 
sideration received at a noncollusive, 
regularly conducted foreclosure sale would 
be reasonably equivalent to the value of the 
property.) 

When seen from the perspective of 
Madrid II, the original purpose of the 
amendments becomes apparent. The fore- 
closure language could very well have been 
added to §101 to defuse the troublesome 
but strong position of Durrett on the 
transfer issue. When joined with the 
Thurmond amendment, the foreclosure 
language loses its impact; a transfer for 
reasonably equivalent value is clearly not 
avoidable. The “voluntarily or involun- 
tarily” language would have set up the 
Thurmond amendment’s explicit treatment 
of involuntary transfers. Standing alone, it 
appears to give added strength to Durrett, 
especially when read in conjunction with 
the amended transfer definition. 

If, as it now appears, the amendments 
were intended only as adjuncts to the 
withdrawn Thurmond amendment, now 
will Congress rectify its mistake?'* It may 
not. Although a bill was introduced by 
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Senator DeConcini in February of this 
year that proposed certain technical correc- 
tions to the amendments,'? this should not 
be viewed as an indication that Congress is 
ready to re-address the Durrett controversy. 
A legislative aide for the Senate Judiciary 
Committee indicated that the committee is 
not expected to present a definitive position 
on Durrett for at least a year and only then 
if it is pre-approved by the House. 


Conclusion 

Durrett is still very much alive. A legisla- 
tive attempt aimed at eliminating Durrett’s 
precedential value has, ironically, codified 
its principles. While there may be uncer- 
tainty in the Ninth Circuit as to the con- 
tinued viability of Madrid IIT, there can be 
no uncertainty in the Fifth and Eleventh 
Circuits as to the viability of Durrett. 8) 


' The Bankruptcy Code was amended July 10, 
1984, by the Bankruptcy and Federal Judgeship 
Act of 1984 (P.L. 98-353). 

211 U.S.C. §548. 

311 U.S.C. §101(48). 

* Durrett was decided under the former Bank- 
ruptcy Act which has since been repealed and 
superseded by the Bankruptcy Code. The defini- 
tion and fraudulent transfer sections of the Act 
that were construed in Durrett remain basically 
unchanged in the Code. The “fair equivalent” 
language of the Act was changed to “reasonably 
equivalent” under the Code. Neither the Act nor 
the Code defines either phrase, but courts have 
construed them to mean essentially the same 
thing. 

5 Brackets indicate material deleted from the 
Code, and italics indicates material added to the 
Code. 

On remand the Bankruptcy Court found 
that 64.44 percent of the market value was not a 


reasonably equivalent value for the property. Jn _ 


re Hulm, 45 Bankr. 523, 529 (Bankr. D.N.D. 


1984). In reaching this decision the court fell 
short of adopting the 70 percent rule, but it did 
emphasize the disparity between the purchase 
price and the fair market value, suggesting that 
its determination of equivalent value was based 
on the particular facts of the case. 

7In Bonner v. City of Prichard, 661 F.2d 
1206, 1207 (1 Ith Cir. 1981), the 1 1th Circuit held 
that decisions of the former Fifth Circuit prior to 
the close of business on September 30, 1981, 
would serve as binding precedent in the 11th 
Circuit. 

®The amendments apparently have also 
removed any support for the court’s reluctance 
in In re Perdido Bay Country Club Estates, Inc., 
23 Bankr. 36 (Bankr. S.D. Fla. 1982), to apply 
the Durrett decision to a judicial foreclosure 
sale. 

9105 S.Ct. 125 (1984). 

10105 S.Ct. 398 (1984). 

'' The definition of transfer in the Code has 
also been construed to include a foreclosure sale. 
See, e.g., In re Hulm, 738 F.2d at 326. 

211 U.S.C. §1(30). 

B11 U.S.C. §101(41). 

'4Senator Dole was a ranking majority 
member of the Senate Committee on the Judi- 
ciary and a Senate Conferee on the bankruptcy 
bill. He is now the Senate majority leader. 

'SSenator DeConcini is a member of the 
Senate Judiciary Committee and chairman of its 
subcommittee on courts. 

‘Senator Strom Thurmond is chairman of 
the Senate Committee on the Judiciary. 

'7Although in the Congressional Record, 
Senator Dole seems to be referring in his citation 
to Madrid III, a careful reading of the text 
indicates that the reference must be to Madrid II. 
For example, Madrid II, not Madrid III, was the 
decision within the Ninth Circuit that dealt with 
the subject of § 548(a)(2)—-reasonably equivalent 
value. Also, the addition of the “voluntarily or 
involuntarily” language is consistent with the 
concerns of the Madrid I/ court. The language 
actually appears to overrule one of the bases for 


the Madrid III holding. Finally, Senator Dole’s 
concluding statement that the “amendment 
should not be construed . . . to codify Durrett or 
throw a cloud over non-collusive foreclosure 
sales” seems a clear indication that he had been 
referring to Madrid II. 

'8Ignoring legislative amendments by dis- 
missing them as “mistakes” is not a canon of 
statutory construction. 

19S. 529, 99th Cong., Ist Sess. (1985). 
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Corrections Law 


Community Control: 
“In Lieu of Incarceration” 


by Judge Steven D. Robinson 


The purpose of this article is to better 
expose practitioners in criminal law to the 
community control sentencing alternative 
in effect since October 1, 1983.! An under- 
standing of the community control’s struc- 
ture as well as an analysis of issues which 
have developed opens the way to better 
assist in the sentencing process. Community 
control and similar programs, generally 
called intensive supervision programs, 
could be the next decade’s most significant 
criminal justice experiment. They hold 
great promise of reducing incarceration 
rates without increasing crime, building 
and restoring credibility in nonincarcerative 
sentencing and rehabilitating some 
offenders.? 

Florida has one of the highest incarcera- 
tion rates in the country; its prisons are 
almost at capacity when early release of 
inmates will be required. Community 
control offers a solution and is consistent 
with the legislative findings in the “Correc- 
tional Reform Act of 1983,” of which 
community control is a part.* 

(1) Prudent management of the growth of the 
state must include the reasonable containment 
of criminal justice expenditures. : 

(2) State government can no longer afford an 
uncritical and continuing escalation in capital 
outlay for prison construction at the expense of 
other competing social and economic priorities. 

(3) The effectiveness of incarceration of 
offenders as a means to reduce the likelihood 
that they will return to criminal activities and to 
develop individuals who will become useful 
members of society, thereby reducing the threat 
of crime in our society, varies among individuals 
and types of offenders and is not conclusively 
positive. 

(4) The increased use of noncustodial alterna- 
tives and nonprison custodial alternatives can 
alleviate prison overcrowding while still pro- 
viding a sufficient measure of public safety and 
assuring an element of punishment... . 

Community control is defined as follows 
in Florida Statutes: 

“Community control” means a form of intensive, 
supervised custody in the community, including 
surveillance on weekends and holidays, admin- 


istered by officers with restricted caseloads. 
Community control is an individualized program 
in which the freedom of an offender is restricted 
within the community, home, or noninstitutional 
residential placement and specific sanctions are 
imposed and enforced.‘ 

The program is to encourage community- 
based sanctions including but not limited 
to rehabilitation, restitution in money or in 
kind, curfew, revocation or suspension of a 
driver’s license, community service and 
deprivation of nonessential activities or 
privileges.6 Community control has two 
purposes, rehabilitation of the offender 
and protection of the community. All the 
terms and conditions of probation per- 
mitted in F.S. §948.03 are also legal condi- 
tions of community control. 

The Department of Corrections was 
given responsibility to develop and admin- 
ister the program. The target group of 
offenders are those who would have been 
incarcerated had there not been such a 
program. These persons include probation 
or parole violators charged with technical 
or misdemeanor violations and individuals 
found guilty of felonies who because of 
their criminal background or seriousness 
of offenses are not candidates for regular 
probation.’ Since 1983 community control 
has grown into a program used extensively 
statewide. Intakes are averaging about 240 


per month and as of January 31, 1985, 
there were 3,256 community controllees in 
all 20 judicial circuits. This number is much 
higher than originally predicted. 


Prison Alternative 

Community control is an alternative to 
prison. Working with sentencing guideline 
scoresheets, collected from the courts, and 
by scoring preguideline cases according to 
guideline criteria, 72.5 percent of com- 
munity control intakes were shown to be 
actual prison diversions.? When compared 
to commitments for the previous year, 
there were 180 less commitments monthly 
to prison during the first year of community 
control, October 1983 to September 1984.9 
This is approximately a 16 percent reduc- 
tion of prison intake. The revocation rate is 
only slightly more than that of probation. 
Approximately 14 percent of community 
controllees have been caught violating their 
conditions while on community control 
compared with 10 percent or probationees 
while on probation. !° 

A key to the effectiveness of the com- 
munity control program is the profes- 
sionalism of the community controi super- 
visors. Funding for adequate staffing and 
other factors are important. Officers must 
be trained to improve recognition of 
offender problems, improve identification 
of possible mental health problems and 
help officers attain an improvement in their 
leadership capabilities.!' The law requires 
not less than 10 percent of probationary 
field staff and supporting resources to be 
assigned to the operation of the community 
control program with caseloads of no more 
than 20 cases per supervisor.'? This com- 
pares to a ratio of 1:81 for adult offenders 
on probation.!3 

Community control or special super- 
vision units will consist of one surveillance 
officer and one supervisory officer who will 
work as a team with a maximum 40 
offender caseload. There will be strict super- 
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vision on weekends as well as during the 
week. Twenty-eight minimum mandated 
contacts are required each month. 
Offenders are restricted to their residences 
except for employment, training, or educa- 
tional pursuits. Victim restitution and 
public service are meant to be an integral 
part of the program. Full time employment 
will be required as well as payment of court 
costs, fines and cost of supervision, cur- 
rently $20 a month.'¢ 
Some of the required contacts will include 
landlords, neighbors, employers, spouses, 
other relatives, teachers and creditors. This 
will provide early detection of possible 
further criminal activity. The program 
emphasizes development of responsibility, 
accountability, with punishment sanctions, 
public service and restitution to victims. It 
is used for a variety of offenses such as 
burglary, drug violations, larceny and 
assault.!5 
During the last few years there has been 
an upturn in the use of probation for cases 
not originally intended. The Rand Corpora- 
tion is a well publicized study for the 
National Institute of Justice, published in 
January of this year,'* found that probation 
is being used for more serious offenders 
than in the past. Yet budgets which favor 
prisons, because that is where the public 
perceives that serious offenders should go, 
cause probation program failures. Without 
adequate supervision, probation is no 
punishment at all. Petty offenders are 
increasingly ignored, possibly creating more 
‘career criminals. The bottom line is that 
traditional probation was not conceived or 
structured to handle serious offenders.'’ 
Prison space appears to be reserved for 
repeaters. In California in 1980, 62 percent 
of all Department of Corrections admissions 
were the results of either a probation (33 


percent, or a parole revocation (25 per- 
cent).'8 

Probation was meant to be an alternative 

to prison. Florida Statutes state: 
If it appears to the Court . . . that the defendant is 
not likely again to engage in a criminal course of 
conduct and that the ends of justice and the 
welfare of society do not require that the 
defendant presently suffer the penalty imposed 
by law, the Court . . . shall stay and withhold the 
imposition of sentence . . . and shall place him 
upon probation. . . .'9 

However, in practice probation is a 
primary sentence. Offenders given proba- 
tion today, compared to those of the past, 
are more likely to be drug involved, to 
commit crimes earlier in life and to be more 
violent.2° But, the mood of the country has 
grown more punitive, and the public has 
increasingly demanded consistent, harsher 
sentencing, not “lenient” probation.?! 

In this context does community control 
offer a compromise between the perceived 
failed probation alternatives and the over- 
loaded prison system? A nonincarcerative 
alternative is the best vehicle to allow 
rehabilitation. For offenders with low self- 
esteem, probation or community control 
combined with the reinforcement of com- 
munity service, proper attention of case 
workers, requirements of restitution and 
education can turn an offender in a better 
direction.”? Many of the criticisms of proba- 
tion in favor of prisons are remedied by the 
new alternative of community control and 
the intensive probation systems available 
in a number of other states. 

Lacking a complete statistical study, it is 
still unknown whether community control 
is or will be a success. Only limited statistical 
information and subjective opinions of 
various officials involved with criminal 
justice are available at this point for 
analysis. Opinions are generally cautious. 


The important criticisms raised are as 
follows. 


Criticisms of Community Control 

Community control is so strict that 
failure is guaranteed. Although early statis- 
tics on recidivism do not bear this out, 
there is this note of skepticism. Many 
courts have rejected community control as 
an alternative for this reason. The problem 
could be compounded by probation admin- 
istrators in certain circuits placing less 
emphasis on community control in favor of 
probation. Without efforts being made to 
emphasize the program, conditions for 
criticism are aggravated. Quality of pro- 
gramming will always affect goal accom- 
plishment. 

There is some feeling that idleness is 
created by not requiring enough community 
service to fill the offender’s time. Rather 
than languishing in his residence on house 
arrest, the controliee should be performing 
valuable services for the community in 
addition to his paid occupation. This not 
only fills time but creates responsibility and 
builds self-worth and positive self-image.”3 
At this time very few controllees are required 
to perform community service. 

Public service may be performed for 
designated tax supported or tax exempt 
entities and may consist of work on any 
property or building owned or leased by 
any state, county or municipality or any 
nonprofit organization or agency. Work 
also may be done on public roads, in public 
parks and recreation areas, at any public 
hospital or at any nonprofit organization 
or agency.”4 Directories for facilitating 
placement of felony offenders in community 
service have been written. In the I1th 
Judicial Circuit, for example, approxi- 
mately 75 agencies are listed from the 
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Everglades National Park to the American 
Cancer Society, from the Daily Bread 
Community Food Bank, Inc. to the Dade 
County Library.?5 Three full-time personnel 
solicit opportunities for controllees and 
probationers and supervise their place- 
ments. A minimum of 140 hours of public 
service work is recommendéd for a 
sentence.?7 

House arrest is too difficult for an undis- 
ciplined offender. House arrest is much 
Stricter than curfew. Though some 
offenders have beneficial home environ- 
ments, others do not; some live in unstable 
households or substandard housing. The 
reality requires a judge to make sure that a 
home environment will not be detrimental 
both to the offender as well as to others 
who might live there. 

Some have questioned the length of a 
community control sentence. The maxi- 
mum duration of the program may not be 
longer than two years.28 Two years of a 
rigid program of house arrest would be 


long for the most disciplined of citizens. . 


Fortunately, F.S. §940.01(7) allows the 
Department of Corrections to petition the 
court to terminate an offender’s commu- 
nity control supervision or to return an 
offender to regular probation. The statute 
reads that the court should recognize the 
limited staff resources committed to the 
program, the program’s purpose and an 
offender’s successful compliance with the 
conditions of a court’s order. 

Flexibility in community control require- 
ments and decreasing changes in stringency 
are similar to the case management of 
regular probationers who pass through 
maximum, medium, and minimum levels 
of supervision. Some officials have sug- 
gested that supervisors grant probationers 
furloughs for recreation. So far the law 
does not allow this break in routine. Parole 
and Probations Services recommends that 
community control not be imposed for less 
than six months and that one year be a 
recommended minimum for community 
control to be effective.2? 

Aside from being grossly underpaid, the 
probation officers assigned to community 
control do not have the training or equip- 
ment necessary to be optimally effective. 
Probation officers have generally empha- 
sized rehabilitation or counselling. As the 
more serious but nonviolent offenders are 
now assigned to community control, proba- 
tion officers must take a more policing role. 
At present officers cannot carry firearms.>° 
Four of five probation and parole services 
regions now issue hand-held radios to 
community control staff. The recognition 


is that community control staff are subject 
to unique and high risks. 

A computerized telephonic surveillance 
device by which computers call controllees 
at designated intervals and record offenders 
responses is now used in Miami and Ft. 
Lauderdale to verify offenders presence 
and ensure compliance with community 
control conditions.?! An electronic sur- 
veillance device, banded to an offender’s 
wrist or ankle, generating a computer print- 
out if the offender leaves a 150-yard radius 
of a home device, is being studied but is not 
yet in use. Certain work release programs 
and misdemeanor probation departments 
currently use the device. 

A last question is whether community 
control is a diversion from prison or is the 
last step for offenders before jail and 
prison. Community control is a second 
guideline cell sentence. However, com- 
munity control can be an alternative for jail 
as a first guideline cell sentence. In Mitchell 
v. State, 463 So.2d 416 (Fla. Ist DCA 


- 1985), the district court held that commu- 


nity control cannot be imposed as a condi- 
tion of probation because community 
control is a sanction when probation is an 
unsuitable disposition.32 Community con- 
trol “shall offer the courts .. . an alternative, 
community based method to punish an 
offender in lieu of incarceration.”33 How- 
ever, the legislature is funding community 
control out of the probation appropriation, 
a funding inconsistent with the legislature’s 
stated purpose. 

In conclusion, as more data is compiled 
and analyzed, the success or failuré of 
community control in meeting its goals will 
become clear. The recidivism statistics and 
the number of controllees now in the 
program are hopeful indications of success. 
At this point an interested and informed 
criminal bar can help by being vocal in 
assessing the community control experi- 
ment, suggesting changes and advocating 
its use. BJ 

11983 Fla. Laws 131, §11. 

2Petersilia, Turner, Kahan & Peterson, 
Granting Felons Probation, Public Risks and 
Alternatives, Rand Corp. 1985 [hereinafter cited 
as Rand]. 

3FLA. STAT. §944.096 (1983) (procedure to 
alleviate overcrowding). 

41983 Fla. Laws 131, §2. 

SFLA. STAT. §948.011(1) (1983). 

® FLA. STAT. §948.01(4)(c) (1983). 

TFLA, STAT. §948.10(1) (1983). 

*Probation and Parole Services Program 
Office, Community Control Program Update, 
October 1983 — January 1985 (2), Feb. 13, 1985 
[hereinafter cited as Update]. 

9 Id., at 3. (Sentencing guidelines also effective 
October 1, 1983, could be responsible for some 
of this fall-off in commitments.) 
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Interview with Leonard E. Flynn, director 
of Probation and Parole Services (March 21, 
1985). 

'! Update, supra note 8, at 3. 

STAT. §948.10(2) (1983). 

'3 Update, supra note 8, at 4. 

'4Probation and Parole Services, An Imple- 
mentation Manual for Community Control, 
Sept. 1983) [hereinafter cited as Implementation 
Manual]. 

'S Probation and Parole Services, Preliminary 
Report on Community Control 9, August 1984 
(hereinafter Preliminary Report]. 

‘Rand, supra note 2, at v passim. 

at x. 

'8]d., at 1. 

'9FLA. STAT. §948.01(3) (1983). 

20 Rand, supra note 2, at 6. 

21 at 9. 

22 See generally, Challeen, Turning Society's 
Losers Into Winners, 19 JupDGEs J. 4 (1982). 

23“An offender who participates in any work 
program under the provisions of this chapter will 
be considered an employee of the state for 
purposes of liability...” FLA. STAT. §948.01(5) 
(1983). 

Fa. STAT. §948.03 1 (1983); Implementation 
Manual, supra note 14, at 3. 

25Probation and Parole Services — Circuit 
11/Miami (No title, listings of community 
services opportunities). 

26 Interview with John H. Nichols, correctional 
probation administrator III, Circuit 11/ Miami. 

27] mplementation Manual, supra note 14 at 8. 

28 FLa. STAT. §948.01(5) (1983). 

29Interview with Leonard E. Flynn, supra 
note 10. 

3 Preliminary Report, supra note 15, at 11. 

3! Letter from R. Marty Simpson, correctional 
probation administrator III], West Palm Beach 
(Feb. 5, 1985). 

FLA. STAT. §948.01(4) (1983); Fia. R. 
Crim.P. 3.701(d)(13). 

3Fia. Stat. §948.10(1). 
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Tax Law Notes 


Estate Planners and Family Law Practitioners: 
Beware of REA Rules re Retirement Plan Distributions 


by E. Jackson Boggs, Frederick M. Rothenberg, Ralph A. Bline and Steven K. Barber 


The Retirement Equity Act of 1984! 
(hereinafter referred to as “REA”) was 
signed into law by President Reagan on 
August 23, 1984. While REA is generally 
effective for plan years beginning after 
December 31, 1984,? special effective dates 
are noted throughout this article.3 

The primary purpose of this article is to 
make attorneys who specialize in estate 
planning or family law, as well as those 
who work with qualified retirement plans, 
aware of the results mandated by REA 
insofar as both lifetime and death distribu- 
tions from qualified pension and profit 
sharing plans are concerned. It will be seen 
that under REA a client’s pension and 
profit sharing benefits, often today one of 
the most valuable assets the client owns, 
may never become a part of the client’s 
estate capable of helping to fulfill the 
client’s estate planning needs or aspirations. 
It will also be seen that clients must be 
informed and advised as to what still might 
be done to have their pension and profit 
sharing death benefits payable to the objects 
of their bounty. 

REA provides for numerous changes to 
the pension laws. It reduces the minimum 
age that a plan generally can require an 
employee to attain in order to become a 
plan participant from 25 to 21.4 The 
minimum age below which service can be 
disregarded for purposes of vesting has 
also been reduced, from 22 to 18.5 The 
break-in-service rules are liberalized such 
that a participant can now leave his job for 
up to generally a five-year period and still 
receive credit for service prior to his depar- 
ture for participation and vesting purposes 
when he returns to work.® 

The new law also makes clear that the 
alienation and spendthrift provisions of 
ERISA preempt state laws, except in the 
case of the division of pension benefits 
between a participant and spouse under a 
qualified domestic relations order 
(“QDRO”) in divorce cases.” Other changes 


introduced by REA involve maternity/ 
paternity leave, cash-out of accrued benefits 
not in excess of $3,500, and required notices 
of expected forfeitures and rollover possi- 
bilities.* 


The greatest area of impact of REA 
upon qualified retirement plans is the provi- 
sion dealing with distributions of benefits 
to participants and their spouses. These 
new rules are not merely technical triviali- 
ties, but rather strike at the very heart of 
property rights heretofore untouched by 
government restriction. Because of the 
payment of benefit provisions of REA, no 
longer can the participant who earned the 
pension benefit through many long years of 
work decide how to “spend” these benefits. 

Basically, what REA says is that a quali- 
fied retirement plan is required to provide 
automatic survivor benefits: (1) in the case 
of a vested married participant who retires 
under the plan, in the form of a qualified 
joint and survivor annuity (““QJSA”), and 
(2) in the case of a vested married partici- 
pant who dies before payment of plan 
benefits has commenced and who has a 
surviving spouse, in the form of a qualified 
preretirement survivor annuity (“QPSA”).° 

The federal government, through these 
payment of benefit provisions contained in 
REA, has thus mandated that all of a plan 


participant's qualified retirement plan bene- 
fits must be paid in accordance with the 
technical requirements of REA to the 
participant and the participant’s spouse in 
the case of lifetime distributions, and at 
least one-half to the participant’s spouse in 
the case of distributions upon the partici- 
pant’s death prior to the day payment of 
plan benefits to such participant begins.'° 

These survivor benefit provisions are 
effective for plan years beginning after 
December 31, 1984. However, a partici- 
pant’s election to waive the QJSA which is 
made after December 31, 1984, and before 
the first day of the first plan year to which 
the QJSA survivor benefit provisions apply 
is not effective unless the participant's 
spouse consents to such election to waive in 
the manner provided in REA. 

And, unless a participant elects to waive 
the QPSA and the participant’s spouse 
consents to such election, in the manner 
provided in REA, a QPSA must be pro- 
vided in the case of any married participant 
who: 

(1) performs at least one hour of service 
under a qualified retirement plan or has 
one hour of paid leave after the date of 
enactment of REA (August 23, 1984), 

(2) dies before the annuity starting date,'! 
and 

(3) dies between August 23, 1984, and the 
first day of the first plan year which begins 
after December 31, 1984.!2 

As noted above, these QJSA and QPSA 
payment of benefit rules will apply unless 
the participant elects to waive them, and 
such election is consented to by the partici- 
pant’s spouse, with both such election to 
waive and such consent being made in 
accordance with the technical procedures 
set forth in REA.3 

What all this means to a married partici- 
pant ina qualified retirement plan is that if 
the participant retires from employment 
with a plan sponsor, the participant will no 
longer be allowed to receive distribution of 
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his retirement plan benefit in the form most 
practical to suit his needs or desires, or even 
to decide with whom to share these benefits, 
at least absent the consent of the partici- 
pant’s spouse at the time payment of bene- 
fits commenced. Thus, without the consent 
of the participant's spouse, the participant 
cannot now elect to receive his pension 
benefit in a lump sum payment and, for 
example, buy that vacation home at the 
beach that the participant had been looking 


forward to acquiring all of the participant's 
working life. And, absent the consent of the 
participant’s spouse, the participant is no 
longer allowed to allocate any of these 
benefits to the participant’s children or 
aged parents or any other beneficiary the 
participant might choose. 

Indeed, because of REA’s requirement 
that, absent spousal consent to a partici- 
pant’s election to waive, a married partici- 
pant’s benefit must be paid in the form ofa 
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QJSA upon such participant’s retirement, 
disability, or severance of employment, it is 
impossible for any money at all from the 
pension or profit sharing plan to remain for 
a participant's children upon the death of 
the participant and his spouse.'* The prac- 
tical impact of this QJSA requirement is 
beyond calculation in this day and age, 
when one considers the number of working 
people who are involved in a second or 
third marriage and who have children of 
prior marriages who need to be provided 
for. 

If a plan participant dies before retiring 
from employment with a plan sponsor, it 
appears that, depending upon how the plan 
is actually drafted, it is possible that at least 
half of the participant’s pension benefits 
can be distributed in accordance with the 
desires of the participant, whether or not 
the participant’s spouse consents to an 
election to waive the mandated form of 
payment.!5 Still, even in this situation, at 
least one-half of the participant’s pension 
benefit must go to the surviving spouse 
whether or not the participant wants it to 
be so paid.'6 And again, this one-half 
situation depends upon the plan being 
drafted to provide only for one-half to be 
paid in accordance with the mandated 
form of payment. It is very likely that a 
large number, if not most, qualified retire- 
ment plans will be designed for administra- 
tive convenience such that all of the 
mandated preretirement death benefit will 
be distributed to the surviving spouse. 


Hypothetical REA Case Studies 

The points raised above are best illus- 
trated by considering the hypothetical cases 
set forth below.!” 

Case Study Number 1: This case study 
involves a young doctor by the name of 
Mary Scalpel. Dr. Scalpel started practicing 
medicine about 20 years ago and became a 
very successful orthopaedic surgeon. She 
put all of her savings into the two defined 
contribution. plans (money purchase 
pension plan and profit sharing plan) main- 
tained by her professional association. She 
did have a home which she owned jointly 
with her husband, Cecil, but everything 
else other than her money purchase pension 
and profit sharing plan savings went to pay 
off her debts from college, medical school, 
and establishing her practice. She had been 
advised by her tax attorney that the money 
purchase pension and profit sharing plans 
were the best place to have her savings 
because they would grow tax-free and 
creditors generally could not reach these 
funds. Thus, regardless of any possible 
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malpractice awards in excess of her insur- 
ance coverage, she would still have these 
funds safe from creditors.'® 

Mary had her first child about 17 years 
ago and then two other children within 
four years thereafter. Thus, she now has 
three children—ages 17, 1S and 13. About a 
year and a half ago, Cecil died and, despite 
her three loving and devoted children, 
Mary was lonely. So, she married Harry. 
Unfortunately, Harry was just a no-good 
husband. Although the couple stayed 
married, they had not been living together 
for the last six months. But just recently, as 
Mary was driving home from the hospital, 
completely exhausted after making late 
rounds, she was in a very bad automobile 
accident and became totally and perma- 
nently disabled. 

At the time of her horrible accident, 
Mary’s accrued benefits under her pension 
and profit sharing plans amounted to 
approximately $400,000. Her only other 
asset of any substance was her home which 
had become titled in joint names with 
Harry soon after their marriage. Because 
Mary was totally and permanently disabled, 
she had to leave her employment and, 
needing funds, she sought distribution of 
her pension ‘and profit sharing benefits. 
However, she found to her dismay that 
under the new pension law which had just 
become effective, she could not take her 
money to use solely for her and her 
children’s needs unless Harry consented to 
it. And Harry, the no-good husband, said, 
“I’m not signing anything.” 

Because Mary was strapped for funds, 
she had no choice but to commence dis- 
tribution of her pension and profit sharing 
benefits in the form of a QJSA with her 
spouse, Harry. Naturally, this joint and 
survivor annuity form of payment reduced 
the monthly payments to her that she 
otherwise would have received since, under 
the REA requirements for a QJSA, if 
Harry outlives Mary, then Harry must get 
an annuity which is at least half of the 
annuity Mary receives while she and Harry 
are both living.'9 

Unfortunately, while disabled Dr. 
Scalpel is receiving these monthly benefits 
and trying valiantly to get by on her own 
with her three teenagers, her condition 
worsens. In fact, because of her severe 
injuries from the auto accident, she dies 
eight months later. Under the terms of the 
qualified joint and survivor annuity, Harry 
then receives for the rest of his life annuity 
payments attributable to his late wife’s 
pension and profit sharing plan accrued 
benefits. No portion of Dr. Scalpel’s 


pension and profit sharing benefit is avail- 
able to provide for Mary’s three teenagers, 
whose dreams of attending college, let 
alone medical school, have turned into 
nightmares.”° 

Case Study Number 2: The facts of this 
case study are the same as in Case Study 
Number I, above, except that Mary dies in 
the automobile accident. Because her 
money purchase pension and profit sharing 
plans provided that the surviving spouse 
only was entitled to the minimum required 
by REA, i.e., one-half of her benefits, the 
other one-half, in this case amounting to 
$200,000, was distributed in accordance 
with her designation of beneficiary form 
which she had filed with the plan admin- 
istrator and under which these benefits 
passed to her three teenagers. So under this 
fact situation, Harry gets the home (that 
was her mistake in estate planning) and 
$200,000 of her pension and profit sharing 
benefits, but Mary’s three teenagers do 
receive $200,000 of those benefits. And 
remember, it could have been worse; i.e., 
all of Mary’s benefit would have been 
required to have been paid to Harry if the 
plans so provided, or if the plans were silent 
on this point and the plan administrator 
had a policy to that effect.2! 

Case Study Number 3: This case study 
involves a conscientious young person 
named Vicki Smith, who has worked for a 
bank for about 15 years. Vicki started 
employment with the bank soon after grad- 
uating from high school, and she is now 34 
years old. She has three children who are 
now two, four, and six. She was divorced 
from her first husband, Pete, and remarried 
to a guy named George who is an older 
person, probably about 50 years of age. 

George is a pretty nice fellow, and when 
Vicki heard about the requirements of 
REA and decided that she definitely wanted 
all of her profit sharing plan benefits, 
which amounted to approximately $75,000, 


to go to her three little kids, she talked to 
George about his consenting to her election 
not to receive the plan benefits in the form 
mandated by REA. George was agreeable 
and asked her to give him the necessary 
consent papers to sign. Unfortunately, she 
found that despite George’s willingness to 
consent, it would not be possible to elect 
out of the mandatory QPSA form of 
payment because she was only 34 years old 
and Congress had decided that anyone 
under age 35 is not mature enough to make 
these kinds of decisions for themselves.?? 

Of course, Vicki could have quit her job 
at the bank right then and, if George still 
were willing to consent, she could have 
taken distribution of her pension funds in 
the form she desired.3 But, being practical, 
she didn’t quit her job, and unfortunately 
for her and her children, she was killed in 
an automobile accident before she reached 
age 35. Under REA, one-half of the benefits 
must go to her surviving spouse, George, 
and only one-half of the benefits can go to 
her three young children. 

Ironically, only a few months before her 
tragic accident, when this subject had come 
up at the time Vicki learned that at 34 she 
was too young to act for herself, George 
had assured Vicki that he would most 
certainly turn over any money he ever 
received in this fashion to the kids. 
However, he now decided that since the 
Congress of the United States of America 
felt so strongly that he, as surviving spouse, 
should have these funds, then he better not 
go against Congress’ wishes. So he kept the 
money. 

Case Study Number 4: This case study 
involves Joe Jones, who worked for a 
construction company for about 40 years. 
Joe started working when he was in his 
early 20’s, and he is now 60 years old. Joe’s 
first wife, Hazel, died a few years ago and 
he remarried about a year ago to Alice, a 
woman almost 20 years younger than Joe. 
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Joe had managed to accumulate about 
$150,000 of retirement funds in his pension 
and profit sharing accounts, and he had 
done this with the intention of fulfilling his 
lifelong retirement dream of owning his 
own place in the mountains of western 
North Carolina. 

Joe retired last month and went to the 
plan administrator to receive a lump sum 
distribution of his $150,000 benefit in order 
to make the downpayment on the land and 
have the wherewithal to rehabilitate the old 
house, but the plan administrator informed 
him of the requirements of REA; i.e., that 
without the consent of Alice, he would 
have to receive payment of his benefits in 
the form of a QJSA. Crestfallen, Joe went 
home to Alice and asked if she would be 
willing to consent to his election not to 
receive benefits in the form of aQJSA. But 
Alice said: “Oh, no. I read in a newspaper 
column about this new law and I think that 
the federal government said that this law 
was for the protection of the spouse. Those 
folks know more than I do about these 
matters so if they say that the money 
should be paid that way, then that’s how it 
ought to be paid. I can’t consent to any 
other form of payment.” 

So, Joe Jones had to receive his pension 
benefits in the form of a QJSA. Further- 
more, because of the large age difference 
between him and his spouse, his monthly 
benefits were considerably reduced from 
what they otherwise would have been if 
there had not been a survivor feature. 
Thus, the monthly payments were not 
sufficient for him to purchase his dream 
place in the mountains—or anything even 
approaching it. 

Case Study Number 5: This case study 
involves Joe Jones again, but one month 
later. It seems Joe was so upset following 
his wife Alice’s refusal to consent to another 
form of benefit payment (of course, Joe 
wanted a lump sum payment) that he 
divorced her and was lucky enough to find 
Sally, a really nice person, more his age, 
who was willing to share his dream. It 
appeared for all purposes that Joe and 


How would you like to talk (in confi- 
dence and at no cost) to a fellow 
Florida Lawyer who also found that 
alcohol was interfering with life and 
practice, and who learned a way to get 
off the alcohol treadmill and start 
living again? You can. 
24-Hour Hotline (813) 957-0051 
Florida Lawyers’ 
Recovery Network 
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Sally would live happily ever after, but . . . 
under REA, the benefit payments under 
the QJSA for Joe and his divorced wife, 
Alice, still cannot be changed during Joe’s 
lifetime.24 And, on Joe’s death, the remain- 
ing benefits (the survivor portion of the 
annuity) cannot go to his present wife, 
Sally. Rather, they must be paid to the 
divorced wife, Alice.25 

Case Study Number 6: This case study 
involves John Brown, who has accumulated 
an account balance of approximately 
$150,000 in his profit sharing plan, but has 
encountered some very hard times in his 
business in the last four or five years. In 
fact, four years ago, before the changes 
brought about by the Tax Equity and 
Fiscal Responsibility Act of 1982 (TEFRA) 
with respect to limitations on loans to 
participants in qualified retirement plans,”6 
John had borrowed from his profit sharing 
plan his entire $150,000 account balance 
because he needed the funds to take care of 
his wife and two children. But John had 
some more real bad luck after that. His 
business went into bankruptcy in February 
of 1985, and John was forced to quit 
working there and get another job to help 
make ends meet. And only three weeks 
later, his wife, Barbara, ran off with another 
man and left him with the two minor 
children. The crowning blow came when an 
old bowling buddy of John’s, who worked 
in the trust department of the local bank 
which served as the trustee of the profit 
sharing trust, told John that the bank had 
no choice but to sue him to get back the 
$150,000 that he had borrowed, so that it 
could pay it all out as a QJSA for the 
benefit of John and Barbara, who had left 
him and their two kids.?’ 


Conclusion 

As the above case studies illustrate, the 
payment of benefit provisions contained in 
REA will unpleasantly surprise a great 
many individuals when they discover that 
their pension benefits, which they had 
thought were. their own property, to do 
with as they pleased, can no longer be 
distributed in the form they want or to the 
person or persons to whom they desire. Of 
course, in numerous situations, this un- 
expected result can be avoided by the 
participant electing to waive the right to 
receive payment of his pension benefits in 
the form mandated by REA and obtaining 
the consent of his spouse to such election. 

However, it is also reasonable to assume 
that there will be a great many situations 
where a spouse will refuse to consent to any 
such election, such as in several of the 


above case studies. There will also be 
numerous cases where a spouse will not 
really believe it is in his best interest to 
consent, but will go along with signing a 
consent in order to preserve a “happy 
marriage.” 

Because of the overwhelming political 
support for REA, there appears to be little 
likelihood that any of the questionable 
provisions of this law will be altered in the 
foreseeable future.2® Therefore, lawyers 
involved in estate planning, family law 
practice and pension plan design all need to 
be aware of these potential pitfalls in order 
to help their clients attempt to effect their 
planning objectives despite REA. Simply 
Stated, for a participant-client who has 
fairly substantial pension or profit sharing 
plan benefits, it is recommended that the 
attorney adopt the following procedures at 
a minimum: 

(1) Counsel the client regarding the 
optional ways to receive lifetime distribu- 
tions other than as a QJSA, so long as the 
spouse consents. 

(2) Advise the client of the possibly dire 
results, especially to children, if the spouse 
refuses to consent to the participant’s elec- 
tion to waive a QJSA. 

(3) Assuming the client’s spouse is willing 
to consent to the participant’s election to 
waive the QJSA, prepare the necessary 
participant notice, participant election and 
spousal consent forms to have benefits 
payable under a method of payment 
selected, depending upon the terms of the 
plan, by the plan administrator in its sole 
discretion, by the client with the concur- 
rence of the plan administrator, or by the 
client in the client’s sole discretion. 

(4) Counsel the client of his right, with 
the consent of the client’s spouse, to have 
death benefits payable as best suited for the 
overall family situation, as best suited for 
overall estate tax savings in the estates of 
both spouses or simply as best suited to the 
client’s wishes. 

(5) Advise the client of the possibly dire 
results, especially to children, if the spouse 
refuses to consent to the participant’s elec- 
tion to waive a QPSA. And, review the 
plan document or check regarding the plan 
administrator’s policy in order to determine 
the percentage of the client’s accrued benefit 
which is payable as a QPSA. If such 
percentage is more than 50 percent then, to 
the extent feasible in a particular situation, 
suggest to the plan administrator that the 
plan provision be amended or the admin- 
istrator’s policy be revised to reduce such 
percentage to as close to 50 percent as 


_ possible. 
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(6) Assuming the client’s spouse is willing 
to consent to the participant’s election to 
waive the QPSA, prepare the necessary 
participant notice, participant election, 
spousal consent and designation of benefi- 
ciary forms to have benefits payable in 
accordance with said beneficiary designa- 
tion form. And, even in those cases where 
the spouse is not willing to consent, if the 
plan document or the plan administrator’s 
policy, either initially or following revision, 
provides that less than 100 percent of the 
client’s accrued benefit is payable as a 
QPSA, then do not forget to have the client 
execute a designation of beneficiary form. 

Given proper and timely advice, it is the 
opinion of the writers that few clients will 
stay with the survivor annuity approach so 
favored by Congress. Rather most will 
elect to waive the survivor annuity coverage 
because both spouses will want to waive. 
Unfortunately, however, this ill-conceived 
law will still apply: (1) in harsh situations 
like those described in the “case studies,” 
above, and (2) in those cases where the 
qualified retirement plan participants have 
not made timely and technically correct 
written elections to waive or their spouses 
have not consented to such elections in a 
timely and correct manner. BJ 


'Pub L. 98-397, Retirement Equity Act of 
1984 (“REA”). 

2REA §302. 

3REA §303. 

4REA §102(a)(1) amending P.L. 93-406, 
Employee Retirement Income Security Act of 
1974 (“ERISA”), §202(a)(1MA)(i), and REA 
§202(a)(1) amending Internal Revenue Code of 
1954, as amended (“Code”), §410(a)(1)(AX(i). 


SREA §102(b) amending ERISA. 


§203(b)(1)(A) and REA §202(b) amending Code 
§411(a)(4)(A). 

6REA §102(c) amending ERISA 
§203(b)(3)(C) and REA §202(c) amending Code 
§411(a)(6)(C). 

7REA §104(b) amending ERISA §514(b) and 
REA §204(a) amending Code §401(a)(13). 


8A qualified retirement plan may provide: 


that the present value of a qualified joint and 
survivor annuity. or a survivor annuity or a 
qualified preretirement survivor annuity will be 
immediately distributed if such value does not 
exceed $3,500. In addition, it should be noted 
that this de minimus rule is an exception to the 
qualified joint and survivor annuity (“QJSA”) 
rules and the qualified preretirement survivor 
annuity (“QPSA”) rules set forth below and 
discussed in the text. 

REA §102(e)(2) amending ERISA §203(b){(3) 
by adding new subparagraph (E) and REA 
§202(e)(1) amending Code §410(a)(5S) by adding 
new subparagraph (E); REA §105(b) amending 
ERISA §204(d)(1) and REA §205(b) amending 
Code §41 REA §106 amending ERISA 
§105(c) and REA §206 and §207(b) amending 
Code §6057(e) and Code §6652(j), respectively. 

9Please note that Code §417(c) contains two 
rules for determining the amount of the QPSA. 


The general rule is contained in subparagraph 
(cM(1) of said Code section and the special rule, 
which applies to defined contribution plans, i.e., 
money purchase pension plans and profit sharing 
plans, is contained in subparagraph (c)(2) of said 
Code section. 

REA §103(a) amending ERISA §205, REA 
§203(a) amending Code §401(a)(11), and REA 
§203(b) adding Code §417. 

‘REA §103(a) amending ERISA §205, REA 
§203(a) amending Code §401(a)(11) and REA 
§203(b) adding Code §417. 

"The “annuity starting date” is the day on 
which payment of plan benefits begins. ERISA 
§205(h)(2). and Code §417(f)(2). 

REA §303. 

MREA §103(a) amending ERISA §205 and 
a §203(b) adding Code §417(a)(1), (2) and 
(5). 
REA §103(a) amending ERISA §205 and 
REA §203(b) adding Code §417(a) and (b). 

ISREA §103(a) amending ERISA §205 and 
REA §203(b) adding Code §417(c) and (f). 

16 Id. 

‘The following “case studies” assume that 
each qualified retirement plan provides a death 
benefit equal to 100 percent of a participant’s 
accrued benefit as of the date of death and that 
each such plan allows payment of said death 
benefit in a form other than a QPSA if the 
participant so elects and said participant’s spouse 
consents to the election. 

This assumption is generally valid for a quali- 
fied retirement plan sponsored by a small closely- 
held corporation, and is generally not valid fora 
plan sponsored by a publicly-held corporation. 
A plan sponsored by a publicly-held corporation 
typically provides only the minimum death 
benefit required by REA; i.e., a QPSA. Addi- 
tional death benefits for such a corporation's 
employees are usually provided through the 
corporation’s group term life insurance program. 

'8But see In Re Lichstrahl, 750 F.2d 1488 
(11th Cir. 1985) which did not permit the 
exclusion of two pension trusts from the bank- 
ruptcy estate of a physician where the physician 
was the sole director, officer and stockholder of 
the employer which sponsored the pension plans 
and also the trustee of the pension trusts. 

'9REA §103(a) amending ERISA §205 and 
REA §203(b) adding Code §417(b). 

20 Id. 

21REA §103 amending ERISA §205 and REA 
§203(b) adding Code §417(c) and (f). 

22 participant’s election not to receive the 
QPSA must be made during the applicable 
election period as set forth in REA, which begins 
on the earlier of the first day of the plan year in 
which the participant attains age 35 or the day on 
which a participant separates from service and 
ends on the date of the participant’s death. REA 
§103(a) amending ERISA §205 and REA §203(b) 
adding Code §417(a). 

23This assumes that under the terms of the 
plan and within the administrator’s discretion, 
payment of her benefit would have commenced 
shortly after her severance of employment. A 
participant’s election not to receive the QJSA 
must be made during the applicable election 
period as set forth in REA, which is the 90-day 
period ending on the date that benefit payments 
are to commence. REA §103(a) amending 
ERISA §205 and REA §203(b) adding Code 
§417(a). 

REA §103(a) amending ERISA §205 and 
Act §203(b) adding Code §417(d). 


25 REA §103(a) amending ERISA §205, REA 
§203(a) amending Code §401(a)(11) and Act 
§203(b) adding Code §417(b) and (d). 

26 P.L. 97-248, §236(a), Tax Equity and Fiscal 
Responsibility Act of 1982 (“TEFRA”) amended 
Code §72 by redesignating subsection (p) as 
subsection (q) and by adding after subsection (0) 
new subsection (p). 

27REA §103(a) amending ERISA §205, REA 
§203(a) amending Code §401(a)(11) and REA 
§203(b) adding Code §417. 

28 The House passed the proposed Retirement 
Equity Act (H.R. 4280) by a 413 to 0 vote. 130 
Cong. Rec. D696 (daily ed. May 22, 1984). 
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CAMPAIGN 
AFRICA 


The Need Continues 


Famine is not a media event. 
It’s long-term suffering that 
doesn’t end when the cameras 
stop rolling. 


It’s little children with 
bloated bellies and mothers 
too weak to respond to 
their cries. 


It’s old people who will not 
age gracefully and die with 
dignity, but will expire 
hungry and in pain. 


It’s people in Ethiopia, 
Mauritania, Chad, Niger, 
Kenya, Mali, Somalia, 
Mozambique and Sudan who 
need your help. 


If you have already responded, 
with concern and with money, 

to the terrible disaster 
confronting 35,000,000 Africans, 
thank you. 


But the need continues. 


ICARE| Your gift will make a difference. 
— Please help. 


CARE photo by Rudolph von Bernuth 


Yes! I want to help Africa’s starving millions. Here is my tax-deductible gift of: 
$15 $25 $100 $500 Other$ 


Name 


Address 


City State Zip 


Please mail this coupon with your contribution to 
CARE: Campaign for Africa, 145 Madeira Ave., Rm. 310, Coral Gables, FL 33134 
Or call, toll-free, 1-800-457-0400 
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SSS 


Trial Lawyers’ Forum 


When the Witness Gets a Note from His Doctor: 
Third-Party Witnesses, Medical Excuses, and 
Compelled Medical Examinations 


by Alfred F. Belcuore 


You are defense counsel in a hotly con- 
tested litigation. You are convinced that a 
third-party witness —a former employee of 
the plaintiff—possesses information that 
will be devastating to the plaintiff's claims. 
The witness has been served with a subpoena 
for his deposition, but his lawyer has 
produced a doctor’s opinion stating that 
the witness is too ill to testify. You suspect 
that the witness’ claims of frailty are feigned 
or, at least, exaggerated. What will you do? 
What can the court do to enforce its 
subpoena? 

When such a situation arises—and it is 
not an infrequent occurrence—litigants and 


federal courts alike have limited remedies - 


available. And, what is more remarkable, 
the natural course to test the validity of the 
medical excuse, a court-ordered medical 
examination, is not available at all. Instead, 
a delicate balance must be struck between 
the judicial system’s “right to every man’s 
evidence” and the individual’s right to be 
free from an unwarranted invasion of 
privacy. 


The Only Express Rule on Medical 
Examinations Does Not Reach Third- 
Party Witnesses 

In federal civil cases, the only express 
authority to order a medical examination 
of any person is Rule 35 of the Fed- 
eral Rules of Civil Procedure. E.g., 
Schlagenhauf v. Holder, 321 F.2d 43, 48 
(7th Cir. 1963), vacated on other grounds, 
379 U.S. 104 (1964); Advisory Committee’s 
Note to Rule 35. That rule, on its face, 
authorizes examinations only of “a party, 
or. ..a person in the custody or under the 
legal control of a party,” and only when the 
mental or physical condition of that party 
or person “is in controversy.” By its terms, 
Rule 35 thus cannot be applied to authorize 
the compelled mental or physical examina- 
tion of a third-party witness or of anyone 
whose mental and physical condition has 
nothing to do with the claims in suit. 


Proposed and final amendments to Rule 
35 illustrate this limitation in the rule. In 
1955, the Advisory Committee proposed 
that Rule 35 be modified to apply not only 
to “a party” but also to “an agent or a 
person in the custody or under the legal 
control of a party.” The Supreme Court did 
not adopt the proposed changes. In 1970, 
the Supreme Court did adopt an amend- 
ment to Rule 35 making it applicable to “a 
person in the custody or under the legal 
control of a party.” Unlike the proposed 
1955 amendment, however, the modified 
rule as adopted does not apply to the agent 
of a party. See Schlagenhauf, 379 U.S. at 
115 n.12;8 C. Wright & A. Miller, Federal 
Practice and Procedure: Civil §2321, at 666 
(1970). The Court’s rejection of a rule 
change that would have given federal courts 
power over agents of parties persuasively 
demonstrates the lack of power to force 
medical examinations upon persons having 
no legal relation to parties at all. 


A Third-Party Witness’ Health 
Is Not “In Controversy” 

A litigant seeking a compelled medical 
examination may argue that, if a sub- 
poenaed third-party witness asserts an 
inability to testify on grounds of poor 
health, he has placed his physical condition 
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“in controversy” and thus made it subject 
to judicial scrutiny. In federal civil cases, 
however, the physical condition of the 
individual must be at the heart of the 
litigation itself—not relate to a peripheral 
matter such as whether a witness is able to 
testify—before a medical examination may 
be compelled, and even then only upon a 
showing of good cause. But more impor- 
tantly, even in these instances, where the 
physical condition is the central issue, the 
compelled examination can only be of a 
party, or a person in the custody or under 
the legal control of a party. 

This principle is aptly demonstrated by 
Scharf v. United States Attorney General, 
597 F.2d 1240 (9th Cir. 1979). Scharf 
brought suit as guardian ad litem for a 
minor seeking a declaration that the minor 
was a citizen of the United States. The only 
issue in the case was whether Scharf was 
the minor’s natural father. Both Scharf and 
the child’s mother supported the requested 
relief and claimed to be the child’s parents. 
The district court ordered that Scharf, the 
mother, and the child all submit to blood- 
group testing. Reversing, the Ninth Circuit 
held that the district court’s order was void 
because neither Scharf nor the child’s 
mother was a party to the litigation. “[T]he 
court’s authority to order a physical exami- 
nation under Rule 35 was limited to [the 
child] and . . . it would be error to order 
blood tests of [Scharf and the child’s 
mother] even though they purport to be 
[the child’s] parents.” 597 F.2d at 1243. The 
court thus recognized that there was no 
authority to compel a medical examination 
of these nonparties even though they had 
certainly injected their physical condition 
into the litigation and, indeed, even though 
one had instituted the suit as guardian ad 
litem. 


There Is No “inherent Authority” To 
Reach Third-Party Witnesses 
Notwithstanding the express limitations 


| ae 
| 


of Rule 35, may a court exercise “inherent 
authority” to order a compelled medical 
examination of a subpoenaed third-party 
witness? Adhering to the high value the law 
places upon the right of privacy in one’s 
own body and physical condition, the 
authorities offer a resounding “no” to this 
question. See Union Pacific Ry. Co. v. 
Botsford, 141 U.S. 250 (1891). 

When it drafted Rule 35 in 1937, the 
Advisory Committee stated unequivocally 
that the rule was needed to confer authority 
upon the federal courts to order medical 
examinations. “In Union Pacific Ry. Co. v. 
Botsford, . . . it was held that the court 
could not order the physical examination 
of a party in the absence of statutory 
authority. . .. Such authority is now found 
in the, present rule. . . .” And Professors 
Wright and Miller add: 

Claims of inherent power in the face of a rule 
with specific limitations are always dubious, and 
especially when it is clear that the federal courts 


had no power, inherent or otherwise, to order a- 


physical or mental examination prior to the 
adoption of the rule [Rule 35].' 


Several cases hold squarely that, if Rule 
35 does not apply, there is no authority ina 
federal civil case to order a medical exami- 


nation. In Yee Szet Foo v. Dulles, 18 
F.R.D. 237, 239-40 (S.D.N.Y. 1955), for 
example, after holding that Rule 35 did not 
authorize the compelled medical examina- 
tion of a nonparty witness, Judge Edelstein 
considered the moving litigant’s contention 
that such power was authorized by a state 
statute and held: “I do not take this language 
to grant the court the startling, if nebulous 
power to direct any person ‘involved in the 
controversy’ to submit to examination, as 
the defendant apparently contends.”2 
(Emphasis in original) 


Compelied Examinations in Criminal 
Cases 

There is authority suggesting the presence 
of power within a federal court to order 
mental or physical examinations of non- 
party witnesses in criminal cases. But there 
is a recognized distinction between civil 
and criminal cases with respect to the 
power of the federal courts to order medical 
examinations. In United States v. Baird, 
414 F.2d 700, 710 (2d Cir. 1969), cert. 
denied, 396 U.S. 1005 (1970), for example, 
the court held that a federal court could 
order a medical examination of a defendant 
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ina criminal case pursuant to its supervisory 
power over the administration of justice. 
The court recognized and distinguished the 
“common law limitations on the power of 
courts to order physical examinations of 
plaintiffs in civil cases.” (Emphasis in 
original) 

Indeed, even in criminal cases, where the 
stakes are higher, and there is little or no 
means of discovery, so that the due process 
rights of a defendant are deeply implicated, 


requested medical examinations of wit- 


nesses who appear relevant and necessary 
to the proceeding have nonetheless fre- 
quently been denied. See, e.g., United 
States v. Addonizio, 451 F.2d 49, 68 (3d 
Cir. 1971), cert. denied, 405 U.S. 936 
(1972); United States v. Holmes, 452 F.2d 
249, 266 (7th Cir. 1971), cert. denied, 405 
U.S. 1016 (1972); and United States v. 
Jackson, 576 F.2d 46 (Sth Cir. 1978), in 
which compelled medical examinations of 
critical prosecution witnesses were all 
refused. As the court said in United States 
v. Jackson, “[A] court-ordered medical 
examination is an infringement on a 
witness’ privacy, and this factor must be — 
taken into account by the district court. ... 
‘Such an examination may seriously 
impinge upon a witness’ right to privacy, 
very high on any scale of balancing rights. 
The examination itself could serve as a tool 
of harassment... In any event, whatever 
may be the practice in criminal cases, there 
is no express or implied authority per- 
mitting a compelled physical or mental 
examination of a nonparty ina federal civil 
case. 


Testing the Doctor’s Note: What Can Be 
Done 

These limitations present practical diffi- 
culties for a federal court confronted witha 
subpoenaed third-party witness asserting 
an inability to testify. The combativeness 
of partisan counsel and skepticism of the 
court may make it difficult to accept the 
notion that the court lacks “inherent power” 
to enforce its subpoena through a compelled 
medical examination or by conditioning a 
contempt citation upon the failure to submit 
to such an examination. 

The law does provide, however, a host of 
alternatives short of the compelled exami- 
nation. The court may, for example, order 
the production of the witness’ medical 
records so that the party seeking the testi- 
mony may have its own experts render an 
opinion, based upon the objective facts, as 
to whether the witness can testify. The 
court may appoint its own experts. See 
Fed. R. Ev. Rule 706. The party seeking the 


— 


testimony may be permitted to take the 
deposition of the witness’ physician to test 
his opinion through cross-examination. Or 
the witness may be healthy enough to allow 
his deposition to be taken upon written 
questions. 

Of course, even these alternatives intrude 

‘upon the witness’ privacy. Merely because 
the witness has been served with a subpoena, 
his health should not thereby become fair 
game for litigation. The party seeking the 
witness should be held to a showing of 
“good cause” before even these alternatives 
are permitted. And “good cause” is not met 
merely by a showing of relevance; there 
must be a greater showing of need for this 
person's testimony. Guilford National Bank 
of Greensboro v. Southern Ry. Co., 297 
F.2d 921, 923-24 (4th Cir. 1962), quoted 
with approval in Schlagenhauf, 379 U.S. at 
117-18. 

How critical is the witness? Is the testi- 
mony cumulative? Does it relate to marginal 
issues in the case? Has the party exhausted 
other means to obtain the information 
from sources other than this witness? The 
court should look with a critical eye at how 
the witness may be involved with the 
underlying controversy, and should be hesi- 
tant to disturb the witness at all upon the 
assertion of a respectable medical opinion 
that the witness is too ill to testify. 


Conclusion 

The failure of the Federal Rules of Civil 
Procedure specifically to outline how a 
court should react to a third-party witness’ 
medical excuse creates an unhealthy gap in 
the rules governing civil litigation. This 
omission may well cause costly collateral 
litigation over whether and how to test the 
merits of such medical excuses. There is the 
risk, too, that a court may not accept the 
notion that it simply lacks the power to 
enforce its subpoenas by ordering medical 
examinations. That such authority may 
exist in criminal cases only confounds the 
problem. And, if a court were to order a 
third-party witness to submit to a medical 
examination the legal and practical diffi- 
culties attending an attempt to appeal such 
an order increase the chance that the 
witness would in fact undergo what can 
only be regarded as an unwarranted inva- 
sion of his privacy. 

To avoid any ambiguity, to lessen 
unnecessary litigation, and to minimize the 
risk of any improper intrusions into indi- 
vidual privacy, Rule 45, which governs 
proceedings to enforce subpoenas, should 
be amended. A proposal, adding a para- 
graph (g) to Rule 45, follows: 


Proposed New Rule 45(g) 


(g) Failure to Comply for Medical 
Reasons 


(1) If a person to whom a subpoena is 
directed seeks to be excused from compli- 
ance with it on medical grounds, the court 
may issue such orders in regard to the 
testimony as are just, except that the court 
may not order the person to submit to a 
physical or mental examination. 


(2) Upona showing of good cause by the 
party seeking the person’s testimony, the 
court may: 


(A) Order that the person produce his 
medical records for review by the parties or 
the court, or both; 

(B) Order that the person produce his 
physician or other medical expert for testi- 
mony at a deposition or other hearing; 

(C) Order that the person’s testimony be 
taken upon written questions; or 

(D) Order that the person be compelled 
to testify, on such terms as the court may 
prescribe, except that the court may not 
prescribe as a term that the pezson submit 
to a physical or mental examination. 


New Rule 45(g) would provide explicit 
guidance to courts and litigants alike, would 
formalize the needed balance between the 
interests of the adversary process and of the 
witness, and would lessen the likelihood 
that any third-party witness would ever 
erroneously be compelled to undergo a 
medical examination. 8) 


'8 C. WricHt & A. MILLER, FEDERAL 
PRACTICE AND PROCEDURE: CIVIL 2233, at 669 
(1970). Accord, Schagenhauf v. Holder, 379 
U.S. at 121 (1964), (“{t]he Federal Rules of Civil 
Procedure should be liberally construed, but 
they should not be expanded by disregarding 
plainly expressed limitations”). 

2 Accord, e.g., Scharf v. United States Attorney 
General, 597 F.2d at 1243-44 (9th Cir. 1979); 
Dulles v. Quan Yoke Fong, 237 F. 2d 496, 499 
(9th Cir. 1956) (“[t]he court has no jurisdiction 
to compel a person not a party to the action to 
yield his body to the invasion of a physician’s 
instruments”); United States v. Dioguardi, 361 
F. Supp. 954, 961-62 n.20(S.D.N.Y. 1973), aff'd, 
492 F.2d 70 (2d Cir.), cert. denied, 419 U.S. 873 
1974); Kropp v. General Dynamics Corp., 202 
F.Supp. 207, 208 (E.D. Mich. 1962). 


Editor’s Note: Appellate cases which may 
directly affect subjects recently discussed in 
the “Trial Lawyers Forum” include: 

1) Dean, Witter, Reynolds, Inc. v. Byrd, 
53 U.S.L.W. 4222 (arbitration agreement 
relating to state law claims in stockbroker 
litigation are valid and enforceable): 

2) Fla. Power & Light Co. v. Lively, 10 
FLW 589, __ So.2d __ (Fla. 3d D.C.A. 
1985), involving a case wherein aircraft 
struck power lines. The court, through 
dicta, reiterated its holding in Spiegel v. So. 
Bell Telephone & Telegraph Co., 341 So.2d 
832 (Fla. 3d D.C.A. 1977) that a utility 
company is under no obligation to guard 
against extraordinary exigencies created 
when a vehicle leaves the travelled portion 
of the roadway out of control, but con- 
cluded that there would be liability where 
power lines are not built in compliance 
with ordinances or regulations and there 
was notice of prior accidents of a similar 
kind and the power lines constructed consti- 
tuted an unreasonable risk of harm. No 
other Florida appellate court has followed 
this line of reasoning. 


Alfred F. Belcuore is a member of 
Cole and Groner, P.C., Washington, 
D.C., and is the immediate past 
chairman of The Federal Bar Associa- 
tion Federal Litigation Section. 

He writes this column on behalf of 
the Trial Lawyers Section, Council 
Wooten, chairman, and Karen 
Gievers, editor. The views expressed 
in the article are the author’s and may 
not necessarily comport with that of 
all section members. 

This article appeared in the April/ 
May 1985 issue of The Federal Bar 
Association News & Journal and is 
reprinted with permission. 


Journal. 


Now where did | see that article? 


You remember reading an article in the Journal that had information that 
may now help you with a case. But how do you find it? 


e Check the index of articles at the back of each December issue of the 


@ Check the Index of Legal Periodicals available in most libraries. 
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Lawyer at Large 


Just when a lawyer is beginning to be impressed with the intense seriousness with which he handles his practice, 
a legal lunacy crops up to lower both his ego and blood pressure. The little stories that follow are of that type. 
Column editor Joseph A. Eustace, Jr., invites your contributions. 


What Should Happen? 


Centuries ago, the greatest public re- 
lations coup in history spawned the life 
insurance industry. 

In ancient times, insurance salesmen 
trudged from cave to cave originally trying 
to peddle “Death” insurance as it was then 
called . . . (which is what it is). There were 
few takers. Too depressing. People sneered. 
Hapless agents were pelted with rocks. It 
was a dog’s life. Then . . . a bright fellow 
changed the name of the policy from 
“death” to “life” insurance (which it ism). . 
giving birth to. a massive American industry 


whose investments now support everything» 


from wrap-around mortgages to fur coats. 
We now own a “piece of the rock” our 
forebears tossed at ducking life insurance 
salesmen. 

The lesson is not lost on lawyers like 
Lucius Doobling, an attorney from 
Wannahugga, New Jersey. When discussing 
wills with clients, the word “death” is 
always avoided. 

Clients, Harry and Lucille, who were 
planning an overseas trip by air, dropped 
by to talk to Doobling about preparation 
of their wills. 


Here’s how it went: 


ATTY: So, you want to make wills 
before you go away, in case 
something . . . happens? 
Right. You can never tell. 
Like you say . . . something 
can happen. 

O.K. Let’s get to it. How do 
you want to distribute your 
property . . . if something 
happens? 

Well, if anything happens 
to me, it all goes to Lucille 
and if something Happens 


HARRY: 


ATTY: 


HARRY: 


58 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1985 


ATTY: 
HARRY: 


ATTY: 


HARRY: 


LUCILLE: 


HARRY: 


LUCILLE: 


ATTY: 


HARRY: 
ATTY: 


LUCILLE: 


ATTY: 
HARRY: 


to her .. . vice versa. 
(Scribbling on pad) Got it. 
What if something happens 
to both of us? 

If anything happens to both 
of you, the properiy can go 
to your children. Uh. .. are 
there any children? 

Just one . . . Ronald. He’s 
14. 

He’s staying home. 

So nothing should happen. 
What should happen? 
So... if anything happens 
to both, you want everything 
to go to Ronald? 

That's it. 

Fine, but we'll have to 
appoint a guardian until he’s 
of age. Do you have a 
relative you can trust? 
(Thinking hard, peering at 
Harry.) A . . . relative? 

... you can trust. 

(After a muffled conversa- 
tion with his wife) How 
about somebody who’s not 
a relative? 


ATTY: (Pressing forward expec- 
tantly.) Who do you have in 
mind? 

Angelo Lombardi, our 
butcher. 

He’s pretty good with kids. 
And we figure, if anything 
happens, Ronald willalways 
have something to eat. 
O.K. We'll make Angelo 
guardian for Ronald. Now. 
. . what about executors of 
the wills? 

Couldn't we be each other’s 
... if anything happens? 
Certainly, but what if 
something happens to you 
both? 

(Looking at attorney) 
Would you then be our 
executor? 

(Beaming broadly) Alright, 
fine. I'll serve as executor if 

- anything happens to you. 

(Leaning forward, speaking 
softly.) What if something 
happens to you? 
(Stares at his clients, the 
pencil slipping from his 
hand.) Wha-? Me? .. . h- 
happens to me?... 

(Quickly recovering . . . their eyes meet.) I 

mean... what should happen? 

Years have passed since Harry and Lucille 
returned from abroad . . . intact, so to 
speak. Son Ronald is now living in a 
commune near Kuala Lumpur. When 
Angelo Lombardi heard he’d been ap- 
pointed Ronald’s guardian, he closed the 
butcher shop and left town. Otherwise, 
nothing happened. 


HARRY: 


LUCILLE: 


HARRY: 


ATTY: 


HARRY: 


ATTY: 


LUCILLE: 


ATTY: 


HARRY: 


ATTY: 


—Alvin B. Lebar, 
Metuchen, N.J. 
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Family Law 


The Scope of Appellate Review in Dissolution Cases 


by S. Sue Robbins 


Ina hypothetical dissolution proceeding, 
the trial judge considers the testimony of a 
certified public accountant who submits a 
12-page report and testifies on behalf of the 
wife for over two hours concerning the 
value of a business operated by the parties 
jointly during the marriage. The husband’s 
case also includes testimony of a similarly 
qualified expert as well as that of a profes- 
sional appraiser. 

According to the wife’s expert, the busi- 
ness is valued at $100,000; according to the 
husband’s expert, the business is valued at 
no more than $30,000. The trial judge 
awards the entire business to the husband. 
However, in making an equitable distribu- 
tion of the marital assets, he assigns a value 
to the business of $100,000 and balances 
the assets between the parties based in part 
upon this figure. The trial judge also orders 
the husband to pay child support to continue 
until the parties’ minor child completes his 
college education even if this extends 
beyond the period of the child’s minority. 
In a subsequent appeal by the husband, he 
asserts as error the trial judge’s valuation of 
the business, and the failure to terminate 
the child support upon the child’s majority. 

This article will examine the scope of 
appellate review as to each type of claim 
presented in this hypothetical appeal from 
a dissolution proceeding. In so doing, it 
will address, in the light of that scope of 
review, the appropriateness of pursuing an 
appeal as to each type of claim. 


Canakaris: The Reasonableness Rule 
The Supreme Court of Florida in its 
decision in Canakaris v. Canakaris, 382 
So.2d 1197 (Fla. 1980), reposed in trial 
judges great discretion to carve out appro- 
priate remedies in dissolution matters. The 
flexibility created by this discretion is essen- 
tial in dissolution cases, as they are 
inherently unsusceptible to fixed patterns. 
At the same time, the court announced 


limits on the scope of appellate review in 
such cases. 

The Canakaris opinion distinguishes 
between a “matter of law” and a “true 
discretionary act” on the part of the trial 
judge. As regards an existing rule of law, 
the reviewing court may correct the failure 
of the trial judge to apply the correct legal 
rule. An example of such a failure on the 
part of the trial judge, according to 
Canakaris, is the refusal to terminate 
periodic alimony upon the remarriage of 
the receiving spouse. 

In contrast is an action of the trial judge 
within his judicial discretion, defined as the 
power to determine questions to which no 
strict rule of law is applicable. The trial 
judge, sitting without a jury, is considered 
to hold a position well suited to determine 
such questions, as he has an opportunity 
unavailable to the reviewing court to 
observe both the demeanor of the witnesses 
and parties and the events of the trial. 

In reviewing an act within the discretion 
of the trial judge, the appellate court is 
limited, according to Canakaris, to an 
application of the reasonableness test. If 
reasonable men could differ as to the 
propriety of the action taken by the trial 
court, then the action is not unreasonable 
and there can be no finding of an abuse of 


discretion. The discretionary ruling of the 
trial judge should be disturbed only when 
his decision fails to satisfy this test of 
reasonableness. 

The reasonableness test of Canakaris 
further requires that the result of the trial 
judge’s discretion be based upon “logicand 
justification.” Such logic and justification 
derive from the facts of the case. 


Post-Canakaris: Evolution of the Rule 


The reasonableness rule and the corre- 
sponding rule of broad discretion of the 
trial judge as set forth in Canakaris have 
been applied, recited, amplified, and occa- 
sionally misunderstood in more than 100 
reported opinions of the Florida district 
courts of appeal. In addition the matter has 
been revisited by the Florida Supreme 
Court on no fewer than five occasions and 
its position clarified and developed. The 
cases may be divided for purposes of 
discussion into those which discuss review 
of findings of fact by the trial judge, those 
which discuss the trial judge’s discretionary 
acts, and those which discuss errors in the 
application of rules of law. 
© Findings of Fact by the Trial Judge 

In Mercer v. Raine, 443 So.2d 994 (Fla. 
1983), which was not a family law matter 
but an action for breach of contract, the 
court discussed appellate review of findings 
of fact by the trial judge. In this regard, the 
court declared, “to justify reversal, it would 
have to be shown on appeal that the trial 
court clearly erred in its interpretation of 
the facts and the use of its judgment and 
not merely that the court, or another 
factfinder, might have made a different 
factual determination.” This rule is in 
accord with that generally applied both in 
dissolution cases and in nondissolution 
cases. For example, in Marsh v. Marsh, 
419 So.2d 629 (Fla. 1982), a proceeding for 
dissolution of a four-month marriage, the 
trial court found as a fact that the wife’s 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1985 59 


{ 
4 


transfer of the marital home from her sole 
ownership to that of herself and her 
husband as tenants by the entireties consti- 
tuted a gift. 

The Supreme Court in reversing the 
district court and reinstating the trial court’s 
ruling declared that such findings of fact 
are presumed to be correct and are entitled 
to the same weight as a jury verdict. 
Similarly, in Damiano v. Weinstein, 355 
So.2d 819 (Fla. 3d DCA 1978), an action 
for breach of a real estate contract, the trial 
judge, as the trier of facts, determined, 
based upon the expert testimony presented 
on behalf of the purchaser, that the title to 
the property was not marketable. 

On appeal, the Third District Court of 
Appeal refrained from disturbing the 
finding as the record reflected competent 
substantial evidence to support it. Thus, it 
is often said that the appellate court will 
refrain from weighing or reevaluating the 
testimony and other evidence in the pro- 
ceeding below.! The appellate court’s role 
is not to weigh conflicting evidence; rather 
it will determine simply whether there is 
substantial competent evidence to support 
the findings. Where such evidence is deter- 
mined to exist on the record, the findings of 
the trial judge may not be reversed. 


© Discretionary Acts of the Trial Judge 

A standard similar to that for appellate 
review of findings of fact is employed by 
appellate courts in reviewing a trial judge’s 
discretionary acts. The reasonableness rule 
of Canakaris, and the requirement that the 
trial judge’s decision be based upon logic 
and justification, is declared to mean 
whether the judgment is supported by 
competent evidence on the record. Kuvin v. 
Kuvin, 442 So.2d 203 (Fla. 1983). The 
decisions of the trial court come to the 
appellate court cloaked with a presumption 
of validity and will be affirmed unless the 
record is devoid of competent substantial 
supporting evidence. Vandergriff v. 
Vandergriff, 456 So.2d 464 (Fla. 1984). 
Stated conversely, where the record brought 
forward by the appellant is inadequate to 
demonstrate reversible error, the decision 
of the trial court will be affirmed. Palmar v. 
Palmar, 402 So.2d 20 (Fla. 3d DCA 1981). 

Examples of matters within the discretion 
of the trial judge are the award of rehabilita- 
tive versus permanent alimony and the 
award or refusal to award exclusive occu- 
pancy of the marital residence. 

A few cases complicate the otherwise 
simple rule of reasonableness. For example, 
in Aycock v. Aycock, 433 So.2d 680 (Fla. 
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Sth DCA 1983), a seeming exception is 
revealed regarding the discretionary power 
of the trial court to set the amount of child 
support awards. In Aycock and other 
similar cases, the appellate courts have 
imposed certain upper and lower limits 
within which child support awards must 
fall in order to avoid reversal on appeal on 
the grounds that they are, apparently, 
unreasonable per se. This appears some- 
what contrary to the Supreme Court’s 
admonition in Canakaris, that the district 
courts should avoid the imposition of rigid 
rules that tend to make the achievement of 
equity between the parties more difficult. 


Conner v. Conner, 439 So.2d 887 (Fla. 
1983), a case which at first appeared to 
modify the reasonableness rule, created 
rather than alleviated confusion in the area 
of appellate review of discretionary acts of 
trial judges. The court in Connor an- 
nounced that “the determination that a 
party has been ‘shortchanged’ is an issue of 
fact and not one of law,” and lies, therefore, 
within the domain of the trial judge. The 
district courts in attempting to apply 
Connor announced that “decisions of trial 
judges in domestic cases are all but irreversi- 
ble,”? and that a district court exceeds its 
appellate review in making any determina- 
tion that a party has been “shortchanged.” 
In order to clear up the considerable confu- 
sion, the Supreme Court recently handed 
down Marcoux v. Marcoux, 10 F.L.W. 
120, ____ So.2d __, (Fla. 1985), an apologia 
for the somewhat anomalous Conner, and 
Walter v. Walter, 10 F.L.W. 118, ___ So.2d 
——, (Fla. 1985), which further clarifies the 
Court’s position regarding the determina- 
tion that a party has been “shortchanged.” 
In Marcoux the court declares that the 
scope of appellate review in dissolution 
cases has not varied in any degree from that 
which was announced in Canakaris. Walter, 
issued the same day as Marcoux, explains 
that the determination that a party has 
been “shortchanged” is another way of 
saying that the trial judge has acted unrea- 
sonably and has abused his discretion. 


© Error of Law by the Trial Judge 

An appellate court may often disagree 
with the trial judge’s findings of fact or 
discretionary acts. However, as discussed 
above, it is restricted in review to an 
examination of the record to determine 
whether the finding or act is supported by 
competent substantial evidence. By con- 
trast, in a situation in which the trial judge 
has misapplied the law the appellate court 
will actually correct the judgment below or 
substitute its judgment for that of the lower 
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court. Because the application of the correct 
legal rule is not a matter of discretion, the 
scope of review of these issues is not 
restricted to the abuse of discretion or 
reasonableness standard. The clearest 
example of an erroneous application of a 
rule of law according to the Florida 
Supreme Court in Walter, is a trial court 
order requiring payment of support for a 
child who has reached majority, absent 
special circumstances. Another example 
might be the award of attorneys’ fees to the 
wife, over the objection of the husband, 
absent expert or other testimony as to the 
reasonableness of such fees.5 If the re- 
viewing court determines that a rule of law 
has been applied below in error, it will 
correct that erroneous application by 
reversal of all or that portion of the decision. 
of the lower court. 


Summary and Conclusions 

From the foregoing analysis of the case 
law, it is clear that in dissolution cases the 
scope of appellate review is quite narrow as 
to matters found as facts by the lower court 
and as to discretionary acts of the trial 
judge. As to matters about which the trial 
judge allegedly failed to apply that correct 
rule of law, the scope of review is consider- 
ably broader and allows the appellate court 
to correct decisions of the trial judge and to 
impose its judgment in the place of his. 
Although it is plainly not true that trial 
court decisions in the area of domestic law 
are “virtually irreversible” as suggested by 
the concurring opinion in Marshall v. 
Marshall, 445 So.2d at 707, the scope of 
such appellate review has been defined by 
the Florida Supreme Court, and practi- 
tioners as well as judges should be aware of 
that scope when faced with a potential 
appeal from a decision in a domestic case. 

In reviewing findings of fact by the trial 
judge, the issue is whether these are 
supported by competent substantial evi- 
dence as revealed by the record. In reviewing 
the disposition of property or an award of 
alimony or support, the appellate court’s 
responsibility is to determine whether the 
rules of law were correctly applied and 
whether the trial court’s discretionary 
authority was reasonably exercised. “If a 
reviewing court finds that there is competent 
substantial evidence in the record to support 
a particular award, then there is logic and 
justification for the result and it is unlikely 
that no reasonable person would adopt the 
view taken by the trial court.”* 

In the hypothetical case described in the 
opening paragraph of this article, the trial 
judge’s valuation of the business is sup- 


ported on the record by competent substan- 
tial evidence in the form of the testimony 
and report by the wife’s expert witness. It is 
therefore not subject to reversal on appeal. 
Although the appellate court may not 
agree with the evaluation, it is not at liberty 
to weigh or re-evaluate the evidence and 
arrive at a different valuation of the 
property. In contrast, the trial judge’s award 
of child support to continue post-majority, 
will constitute a misapplication of 2 rule of 
law, absent some showing that the child is 
dependent by reason of unusual circum- 
stances or an agreement to provide such 
support. The appellate court will probably 
reverse this portion of the judgment below. 
Appeals will continue to be appropriate 
in cases in which it appears that the incorrect 
rule of law has been applied or where the 
record is plainly lacking in substantial 
competent evidence to support a discre- 
tionary act or finding of fact by the trial 
judge. In some cases it will be unclear 
whether the action of the trial judge consti- 
tutes an error in the application of a rule of 
law or whether he acted within his discre- 
tion. In other cases, the appellate courts 
will be called upon to examine the record to 
determine within the guidelines discussed 
herein whether the record contains the 
required showing. What should be elimi- 
nated are appeals based upon conflicting 
evidence as to factual matters or as to acts 
within the discretion of the trial judge. 8 


' See, e.g., Harts v. Harts, 383 So.2d 952, 953 
(Fla. 3d D.C.A. 1980) 

2Marshall v. Marshall, 445 So.2d 706, 707 
(Fla. 4th D.C.A. 1984) (Letts, J., concurring) 


3Marcoux v. Marcoux, 445 So.2d 711, 712 
(Fla. 4th D.C.A. 1984) 

4DeCenzo v. DeCenzo, 433 So.2d 1316 (Fla. 
3d D.C.A. 1984) (in which the district court 
reversed the trial court’s award of rehabilitative 
alimony and substituted permanent periodic 
alimony). 

5 See, Feldman v. Feldman, 390 So.2d 1231 
(Fla. 3d D.C.A. 1980) 

6 Marcoux, 10 F.L.W. at 120. 
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Criminal Law 


Consent Searches 
by Steven G. Brady 


A well-established exception to the war- 
rant requirement of the fourth amendment 
is a search conducted pursuant to consent.! 
Consent occurs when an individual gives 
permission for a law enforcement officer to 
search his person, residence, automobile, 
or personal effects. Probable cause need 
not exist in order for an officer to ask for 
consent to search and the lack of it cannot 
form the basis for a motion to suppress 
evidence seized as a result of a consent 
search. In fact, the only challenge that can 
be made against this type of search is an 
attack upon the validity of the consent 
itself. This article will examine most of the 
factors considered by Florida courts when 
determining if a consent was valid. 


What Constitutes Consent 

Not only is it unnecessary that the 
consent be in writing? but even a refusal to 
sign a consent form will not vitiate a valid 
oral consent.3 

Consent does not have to be preceded by 
a formal request to search. An invitation by 
the defendant to search his vehicle after 
being stopped (“Do you want to look in my 
car?”) was considered to be permission for 
the officer to conduct a search.4 

And consent need not be expressly given, 
it can be implied. For example, when the 
defendant made a spontaneous statement 
about having a concealed firearm in his 
vehicle, it was ruled that he impliedly 
authorized the officer to search the car for 
it.5 Conversely, a person can impliedly 
refuse to allow a search to take place.® 

Regardless of how consent is given there 
must be a clear indication that the person 
was willing for a search to take place. For 
instance, an invitation to “come in” was 
held not to be consent for the officer to 
search the defendant’s residence. This 
ruling was based on the finding of the 
appellate court that the defendant, after 
having been advised that the officers had a 
warrant for his arrest, invited them into his 


motel room presumably for the sole pur- 
pose of being served the warrant. This did 
not, however, constitute an intention on 
the part of the defendant that a search of 
his room be conducted.’ 

It should be pointed out that silent 
compliance or failure to object to a request 
to search usually will not be considered 
consent.® 


Voluntariness of the Consent 

In order to be valid it is essential that the 
consent be made knowingly, intelligently, 
freely, and voluntarily.? Any consent which 
does not adhere to this requirement will 
result in the seized evidence being 
suppressed. !° 

The burden of proving that the consent 
was voluntarily given is on the prosecution. 
Only if the consent is preceded by unlawful 
police activity must voluntariness be 
proven by clear and convincing evidence."! 
Otherwise, the state is only required to 
show by a preponderance of the evidence 
that the consent was obtained freely and 
voluntarily. !2 

Irrespective of what standard of proof is 
used, the voluntariness of a consent is 
determined objectively by the trial court'? 
using a “totality of circumstances” test.'¢ 
Some of the circumstances considered by 
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the courts in deciding if a consent was 
voluntarily given are: (1) whether the con- 
sent was obtained by use of coercion; (2) if 
there was actual consent or mere acqui- 
escence to authority; (3) the age, intelli- 
gence, and education of the person giving 
consent; (4) any use of subterfuge to obtain 
consent; (5) whether the defendant had 
been advised that he could refuse to give 
consent; and (6) if the consent was a result 
of any illegal police activity. 

® Coercion 

Consent, if it is a “product of duress, 
coercion, express or implied,” will be 
declared involuntary.'5 The following are 
examples of situations in which consent 
was deemed to have been produced by 
coercion: 

(A) Statements by the police accusing 
the suspect of having committed a crime in 
order to induce consent. 

(B) Detaining a suspect one and a half 
hours prior to obtaining consent has been 
held to be coercive.!” 

(C) Where the defendant originally 
declined to give consent but was told thata 
search would be conducted anyway, his 
subsequent consent was ruled to be involun- 
tary.'8 

(D) Consent which is a result of a 
demand, rather than a request, will be 
considered involuntary.'9 

Coercion arising from the situation in 
which the person finds himself, rather than 
from any wrongful actions of the police, 
will not invalidate a consent to search, As 
the First District Court of Appeal stated, 


Bowing to events, even if one is not happy about 
them, is not the same thing as being coerced. 
There were no threats, no force, and therefore we 
can see no reason why the trial court, or this 
court, should disregard or discount the intelli- 
gent suspect’s expression of consent simply 
because he was caught in a bad situation where 
to refuse would harden the officer’s suspicion, 
whereas to consent, thinking nothing could be 
found, was a course of conduct proclaiming 
innocence.?° 


BS 
‘ 


In order for the consent to be rendered > 


involuntary the coercion must take place 
prior to the time the consent is given. “or 
instance, after receiving a valid consent 
from the defendant to search his motel 
room, the officer told the defendant that 
had he not consented he would have been 
“tailed” and a guard placed on the motel 
room door until a search warrant could 
have been procured. Since the threat was 
made after the defendant consented, the 
court determined that it did not make the 
consent involuntary.?! 
® Acquiescence to Apparent Authority 

If the suspect merely acquiesces because 
of a show of authority by the police, then 
the consent will not be considered.to have 
been given freely and voluntarily.22 For 
example, the consent was ruled not to be 
voluntarily given but rather a submission 
to authority when the defendant consented 
to a search for marijuana “only after police 
officers, at least one of whom had a drawn 
gun, made a preliminary search of the 
house, illegally arrested and searched him, 
and took him to an upstairs bedroom. He 
signed the consent sitting on a bed: beside 
an open box of marijuana wrapped in 
plastic bags.”?3 

A defendant was found to have acqui- 
esced to apparent authority when, after 
being warned that if he didn’t hand over the 
marijuana he was suspected of having he 
would be arrested and his uncle, a police 
officer, would be contacted, he produced 
the concealed cannabis.”4 

In another case, officers went into a 


poolroom and asked the defendant to step 
outside where one of them held onto his 
belt so he could not get away. One of the 
officers then asked to look in the bag the 
defendant was carrying. The court ruled 
that the actions of the defendant in handing 
the bag over to the officer was “nothing 
more than submission to the apparent 
authority of the officer. . . .”25 

© Age, Intelligence, and Education of the 
Person Giving Consent 

In Mack v. State, 298 So.2d 509 (Fla. 2d 
DCA 1974), the Second District Court of 
Appeal took into consideration the age, 
intelligence, education, and past experience 
with the police to determine if the “defen- 
dant’s will was overborne” thus making his 
consent involuntary. They concluded that 
because he was 24 years old, had three 
years of college, appeared to be intelligent, 
and had been arrested before, that his 
consent was valid. 
© Subterfuge 

Consent may not be obtained through 
the use of deceit, trickery, or misrepre- 
sentation.26 One of the most frequently 
encountered situations in which subterfuge 
is used to persuade a person to give consent 
involves search warrants. 

Several Florida courts have held that a 
consent is not void simply because an 
individual is told by an officer that a search 
warrant will be obtained if consent is not 
forthcoming.?” However, it appears that if 
no probable cause exists for the issuance of 
a warrant then a threat to get one will most 
likely result in a finding that any subse- 


quent consent was involuntary.”® 

If consent is obtained because it was 
represented that the officer had a search 
warrant, the evidence will be suppressed if, 
in fact, no warrant ever existed.2? And if a 
person gives consent only after being con- 
fronted by an officer with a search warrant, 
the evidence will be suppressed if the 
warrant is later determined to be invalid.*° 
© Failure to Advise the Person of His 
Right Not to Consent 

There is no requirement that a person be 
told that he can refuse to give consent.3! 
However, the defendant’s knowledge or 
lack of knowledge with respect to his right 
not to consent is a factor which might be 
considered under the “totality of circum- 
stances” test in determining voluntari- 
ness.32 (See Illegal Police Activity, infra.) 
’ Failure to read Miranda warnings to a 
suspect does not affect the validity of the 
consent.33 However, if the defendant re- 
quests an attorney but is not provided with 
the opportunity to communicate with one, 
a subsequent consent will be rendered 
involuntary.*4 

Also, police officers have no duty to 
inform the person about any evidence they 
already have against him before requesting 
permission to search.35 
e Illegal Police Activity 

Illegal police activity3® which results in 
consent being given for a search to be 


_ conducted will “taint and render involun- 


tary” the consent.37 Although consent 
which is given subsequent to the illegal 
activity will generally not lose its uncon- 
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stitutional taint,>* if there is an unequivocal 
break in the connection between the con- 
sent and the illegal activity the consent may 
ultimately be considered as having been 
given voluntarily.39 

A number of decisions have held that the 
chain of illegality was broken when the 
defendant was advised that he had the right 
to refuse permission for a search to take 
place.” In St. John v. State, 363 So.2d 862 
(Fla. 4th DCA 1978), the appellate court 
ruled that telling the defendant that he was 
not obligated to allow a search of his car 
removed any taint resulting from the illegal 
stop of the vehicle. 


Revocation of Consent 

Consent can be revoked anytime prior to 
the commencement of the search or even 
during the course of the search.*! If consent 
is revoked the search must be discontinued. 

Withdrawal of consent need not be ex- 
pressed. In Villari v. State, 372 So.2d 522 
(Fla. Ist DCA 1979), a search pursuant to 
consent had begun when the defendant 
asked, “Don’t you need a search warrant to 
look at my personal belongings?” The 
court ruled that this question indicated an 
unwillingness for the search to continue 
and the marijuana found after the inquiry 
was made should be suppressed. 

A physical act can also constitute revo- 
cation of consent. After consenting to a 
search of his luggage, the defendant said, 
“Hey, that is my personal stuff,” and 
reached out for the package that the officer 
had removed from the luggage. The court 
ruled that the only reasonable interpreta- 
tion of his actions was that he no longer 
wished the search to continue and the 
contraband discovered in the package 
could not be used in court against him.*? 

After allowing a search to begin, the 
defendant told one of the detectives that he 
wanted it to cease. Another detective, un- 
aware that the defendant’s consent had 
been revoked, continued to search and 
eventually discovered cocaine. The court 
ruled that the revocation extended even to 
the detective who had no knowledge of it 
and therefore the cocaine should be sup- 
pressed.*3 


Time Limit for Search After Consent 
In Shay v. State, 70 So.2d 363 (Fla. 
1954), a search was upheld even though it 
was conducted a day and a half after the 
consent was given. Thus, it appears that a 
reasonable delay between the consent and 
the search taking place may be immaterial. 
In fact, such a delay may actually en- 
hance a finding of voluntariness. In the 


case of Sizemore v. State, 390 So.2d 401 
(Fla. 3d DCA 1980), pet. for rev. denied, 
399 So.2d 1145 (Fla. 1981), the defendant 
consented to a search but it did not take 
place until half an hour later. During this 
time the defendant was told that he could 
still refuse to allow the search to go forth 
but he did not revoke his consent. The 
court, in determining that the defendant’s 
consent was voluntary despite possibly 
being tainted by unlawful police activity, 
held that “the pivotal factor in this case was 
that Sizemore had a 30-minute interval 
(between giving consent and the search 
taking place) to reflect upon his impending 
plight” but still allowed the search to 
proceed. 


Scope of the Search 

An officer conducting a search pursuant 
to consent can seize any contraband or 
evidence of a crime which is lying in plain 
view.“4 And if the officer has probable 
cause to believe that a package discovered 
during the course of the consent search 
contains contraband or the fruits of a 
crime, he may search the package.*5 

In a series of cases, the First District 
Court of Appeal emphatically ruled that 
consent for a vehicle to be searched does 
not automatically extend to allow a search 
of a package found inside the vehicle when 
there is no probable cause to believe the 
package contains contraband or the fruits 
of a crime.* 

However, in 1982, the Fourth District 
Court of Appeal, relying on the United 
States Supreme Court decision in the case 
of United States v. Ross, __ U.S. —_, 72 
L.Ed.2d 572, 102 S.Ct. 2157 (1982)47 ruled 
that once consent has been given for an 
area to be searched it is not necessary to 
have probable cause in order to search a 
package or container discovered during the 
search.48 It should be noted that the court 
specifically stated that its decision was not 
limited solely to automobile searches but to 
any area in which consent is given to 
search. Because of the recent amendment 
to Art. I, §12 of the Florida Constitution 
this ruling should be considered the present 
state of the law in Florida.*? 

The only limitation regarding the scope 
of the search as it pertains-to the seizure of 
items is that it must be reasonable. If 
consent is given for the police to look in a 
car for a gun, it would be impermissible to 
look ina small pouch lying on the front seat 
of the vehicle since the gun obviously could 
not have been hidden in the pouch.*° 

The defendant does retain the right to 
limit the area to be searched. When the 


defendant opened up the trunk of his 
vehicle, he impliedly indicated that he did 
not want the police to search the entire 
vehicle. The lottery tickets which were 
found in the passenger compartment of the 
car were excluded from evidence.>! 

Consent given for one officer to conduct 
a search serves as blanket authority for any 
officer to search.52 


Third Party Consent 

Under certain circumstances a third 
party can give consent for a search to be 
conducted. In order to have the legal 
capacity to give consent the third party 
must have access to or joint control over 
the premises to be searched.*? Third party 
consent does not depend on the relation- 
ship between the individual giving consent 
and the person against whom the search is 
directed* nor does it depend on the type of 
premises to be searched. 

Third party consent has been upheld 


‘where (1) the defendant’s brother-in-law 


allowed the police to search the room he 
shared with the defendant;°5 (2) the mother 
who owned the house, paid the bills, and 
had access to her son’s room for cleaning 
purposes, gave consent to have the room 
searched;5* (3) the defendant’s girlfriend 
consented to a search of the apartment in 
which they both lived;5’ and (4) the wife of 
the defendant, after receiving the keys to 
his car from him, gave permission for the 
police to search it.%8 

It is important to note that if the person 
against whom the search is directed is 
present and objects toa search, any consent 
by the joint occupant is void.5® For in- 
stance, in the 1977 case of Silva v. State, 
344 So.2d 559 (Fla. 1977), the Florida 
Supreme Court ruled that even though the 
defendant and his girlfriend lived together, 
she could not give permission, over the 
objections of the defendant, for the police 
to search a closet containing the defen- 
dant’s belongings which the girlfriend 
entered only when cleaning house. 
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But in 1980, the First District Court of 
Appeal, faced with almost the same factual 
situation, reached a different conclusion in 
Winchester v. State, 387 So.2d 462 (Fla. Ist 
DCA 1980). In doing so the court relied on 
the United States Supreme Court cases of 
United States v. Salvucci, 448 U.S. 83, 65 
L.Ed.2d 619, 100 S.Ct. 2547 (1980), and 
Rawlings v. Kentucky, 448 U.S. 98 65 

L.Ed.2d 633, 100 S.Ct. 2556 (1980). These 
cases held that in order to have standing to 
challenge an unlawful search and seizure, 
the defendant must first establish that he 
had a legitimate expectation of privacy 
with respect to the area searched. Thus, the 


First District Court of Appeal determined © 


that the defendant had no reasonable ex- 
pectation of privacy with regard to the 
closet and therefore he had no standing to 
challenge the validity of his girlfriend’s 
consent. 

Like all consent searches, any consent by 
a third party must be given voluntarily. In 
Padron v. State, 328 So.2d 216 (Fla. 4th 
DCA 1976), cert. denied, 339 So.2d 1172 
(Fla. 1976), the defendant’s 16-year-old son 
refused to allow a deputy sheriff to search 
their house. The deputy. ordered him and 
his two younger brothers, one of them ill, 
outside. It was late at night and the tempera- 
ture was somewhere between 30 and 40 
degrees. The boy finally gave in and 
allowed the house to be searched. The 
court had no trouble in finding that his 
consent was involuntary. 

It has also been held that if the consent of 
the third party is motivated out of spite and 
with the intent to harm the defendant then 
the consent is invalid. 


In Dees v. State, 291 So.2d 195 (Fla. 
1974), the wife of the defendant met the 
officers at the door of their residence and 
handed them items that had been stolen by 
her husband. After being convicted, the 
defendant argued on appeal that this 
amounted to a third party consent search 
and his wife had no authority to give 
consent. The Florida Supreme Court held 
that when a third party proffers evidence to 
the police then no search and seizure takes 
place and therefore the defendant cannot 
complain that his constitutional rights were 
violated. 

Also, any person who leaves his personal 
belongings on the property of another gives 
up the right to claim that the owner or 
custodian of the property did not have the 
authority to allow police to search the 
personal belongings. For example, in Lewis 
v. State, 296 So.2d 575 (Fla. Ist DCA 
1974), the defendant left his U-Haul trailer 
on an empty lot. The police sought and 
received permission from the owner of the 
lot to search the U-Haul. The court held 
that because “the property was in the 
custody of a third party who consented to 
the search, the fruits thereof were admis- 
sible.” Id., at 577. 

Another aspect of third party consent 
surfaced in Taylor v. State, 386 So.2d 825 
(Fla. 3d DCA 1980). The defendant gave 
permission for the police to search his 
father’s home where they found incrimi- 
nating evidence linking the defendant to a 


murder. Later, Taylor, argued to the court 


that his consent was invalid because he did 
not have the legal capacity to allow the 
police to search a house that was not owned 
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by him. The court, in upholding the search, 
ruled that even though a seized item is on 
someone else’s property “consent may be 
given by the owner (of the item) when the 
evidence seized is to be used against him, 
rather than against another person.” /d., at 
827. 

There are several situations in which one 
may never consent to the search of 
another’s premises. Consent is invalid when 
made by the landlord of a room rented to 
the defendant when the landlord did not 
have express permission by the defendant 
to enter the room.®! Likewise, a motel 
owner or employee cannot give consent for 
the police to search the room of a hotel 
guest.o2 


Conclusion 

In conclusion, the author would like to 
express his hope that this article will con- 
tribute to a better understanding of the 
different factors which are taken into con- 


sideration when the validity of a consent is 


determined. BJ 
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Steven G. Brady, Orlando, received 
his J.D. from the University of Florida 
College of Law in 1977. He is currently 
serving as legal counsel for the Orlando 
office of the Florida Department of 
Law Enforcement. He is a regular 
contributor to periodicals relating to 
law and law enforcement and has had 
articles published in The Fiorida Bar 
Journal, Legal Points, Law and Order, 
and The Police Chief. 

He writes this column on behalf of 
the Criminal Law Section, Michael 
Von Zamft, Chairman, and Michael 
Salnick, editor. 
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To Be a Trial Lawyer 

Although schools can provide the 
academic background needed to practice 
law, the basic skills of advocacy are not 
learned in the classroom. To Be a Trial 
Lawyer (Wiley, $14.95 paperback, April 
30, 1985) by F. Lee Bailey is an insider’s 
view of the personality traits and advocacy 
skills needed to survive and succeed. For 
anyone curious about a career in the legal 
profession, as well as law students and 
young lawyers, this new book explains how 
to prepare to enter the field. 

As the author shares many of the insights 
of his 30 years of trial experience, the 
reader gets a rare glimpse into the thinking 
of a penetrating legal mind. 

Write John Wiley & Sons, Inc., 605 
Third Avenue, New York, NY 10158, (212) 
850-6000. 


Ethical Risks 

A new monograph, “Expanding Your 
Law Practice: The Ethical Risks,” pub- 
lished by the American Bar Association's 
Section of Economics of Law Practice and 
written by Professor Harry J. Haynsworth, 
examines ethics rules and decisions of the 
courts related to lawyer marketing. 

It is divided into three sections: Law 
Firm Public Relations Activities, Multi- 
office Practice, and Dual Professional 
Practice. 

The 238-page publication provides in- 
formation and suggestions about such is- 
sues as direct mail advertising, law firm 
brochures, announcement notices, public 
media advertising, statements about legal 
fees, and conflict of interest considerations. 

“Expanding Your Law Practice: The 
Ethical Risks” is available for $19.95 (regu- 
_lar price) and $14.95 (Section of Econo- 
mics of Law Practice members) plus $2 per 
order for handling, from the American Bar 
Association, Order Fulfillment #511, 750 
North Lake Shore Drive, Chicago, Illinois 


60611 (312/988-5555). Allow four to six 
weeks for delivery. 


Trialbook 

Lawyers have professional obligations 
to be orderly, systematic, analytical, and 
thorough. A new publication from West 
Publishing Company, St. Paul, Minne- 
sota, is designed to assist the trial attorney 
in fulfilling these professional goals. The 
Trialbook, by John O. Sonsteng, Roger S. 
Haydock, and James J. Boyd will help 
practicing attorneys use their time more 
efficiently and economically. 

The manual presents an integrated 
system, designed to be used in all civil and 
criminal, jury and court trials. Each major 
facet of a trial appears in a separate chap- 
ter. Each chapter includes purposes of each 
litigation stage; a presentation of the appli- 
cable rules, procedures, and case law; an 
explanation of recognized strategies, tactics 
and techniques; and an analysis of ethical 
guidelines and standards. Each chapter 
concludes with a set of forms. 

For further information, contact G. E.- 
Schmidt, West Publishing Company, 56 
W. Kellogg Bivd., P. O. Box 64526, St. 
Paul, MN 55164-0526 (612-228-2500). 
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Use of Economists 

“The Use of Economists in Antitrust Lit- 
igation,” a new publication from the Amer- 
ican Bar Association’s Section of Antitrust 


| Law, serves asa practical guide to the effec-. 


tive use of economists in the context of 
antitrust litigation. 

Some specific topics covered in the guide 
include: analyzing specific antitrust issues 
on when an economist may counsel or tes- 
tify: questions of whether and when to re- 
tain an economist; whom to retain; how to 
supervise and work effectively with the 
economists; discovery of economists; and 
the use of economists in courtroom 
proceedings. 

The book is available for $35 plus $2 per 
order for handling from the American Bar 
Association, Order Fulfillment #503, 750 
North Lake Shore Drive, Chicago, IIlinois 
60611 (312/988-5555). Allow four to six 
weeks for delivery. 


Flying Solo 

“Flying Solo,” a new publication from 
the American Bar Association's Section of 
Economics of Law Practice, provides in- 
formation for those practitioners who are 
solo, have been solo, or who would like to 
be but are not sure they can or should. © 

Edited by Donna Killougher, “Flying 
Solo” provides information from more 
than 40 representative solo practitioners. 
Each author shares a glimpse of his or her 
personal experience as a solo practitioner 
and gives recommendations on topics 
ranging from timing the move into solo 
practice to using technology to its limits. 

The 362-page publication is available for 
$39.95 (regular price) and $34.95 (Econo- 
mics of Law Practice Section members) 
plus $2 per order for handling, from the 
American Bar Association, Order Fulfill- 
ment #511, 750 North Lake Shore Drive, 
Chicago, Illinois 60611 (312/988-5555). 
Allow four to six weeks for delivery. 
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Personal Pension Pian 
Strategies for Physicians 

Howard J. Wiener, West Palm Beach 
lawyer, has co-authored with C. Colburn 
Hardy Personal Pension Plan Strategies 
for Physicians. The book highlights the 
provisions of the Tax Equity & Fiscal 
Responsibility Act of 1982, the Tax Reform 
Act of 1984 and the Retirement Equity Act 
of 1984. It includes discussions of Keogh 
and corporate plans as well as individual 
retirement accounts and investments for 
retirement plans. The book has a chapter 
on withdrawing pension fund assets and 
another on “keeping it all strictly legal.” 

Everything the physician needs to know 
on how to choose the best retirement plan 
for himself, his family, associates, and 
employees is explained. Tables enhance the 
text. 

Cost of Personal Pension Plan Strategies 
for Physicians (140 pages) is $19.95 plus 
$1.50 for handling. The book may be 
ordered from Medical Economics Books, 
Box C-779, Pratt Station, Brooklyn, NY 
11205. 


Valuation of Divorce Assets 


Unlike his forebears, today’s matrimonial 
lawyer must possess an ever-enlarging scope 
of expertise. As most practitioners would 
agree, the sophistication of the field has 
increased exponentially over the past sev- 
eral years. Perhaps the most complex as- 
pects concern the valuation of property. In 
a new publication entitled, Valuation of 
Divorce Assets, author Barth H. Goldberg 
addresses the subject in a comprehensive, 
yet thoroughly workable manner. 

Goldberg, a noted authority in matri- 
monial law, provides the reader with a 
veritable treatise on the subject of valuation 
concerns attendant to a dissolution of 
marriage. Comprised of 15 logically- 
divided chapters, the book touches upon 
virtually every valuation consideration of 
concern to the practicing attorney. 

While Valuation of Divorce Assets will 
prove to be an invaluable tool for the 
veteran practitioner, its concise analysis 
and thorough coverage make the work 
required reading for less experienced law- 
yers. Ina dissolution setting, the valuation 
of marital assets is critical. Before a court 
may fairly divide the property of a husband 
and wife, it must know what that property 
is worth. However, as any practitioner may 
attest, valuation is no simple task. Goldberg 
dedicates this latest work to illustrate the 
complexities involved. 

Asimilar concern is the time of valuation. 
Throughout the course of, say, a two-week 


trial, the worth of certain assets may 
fluctuate considerably (e.g., stocks and 
securities, gold, etc.). These, and other, 
questions are addressed in Goldberg’s first 
chapter, presenting a well thought-out 
introduction to the treatise. 

The beginning chapters provide the 
reader with fundamental information and 
advice. The second chapter, concerning the 
use of expert appraisers, provides a basic 
foundation of practice tips; advice on how 
to locate and counsel the appropriate ex- 
pert, how to handle the witness’ fee 
arrangements, and advice on how to most 
effectively utilize his testimony at trial. 

Successive chapters review fundamental 
accounting concepts for the inexperienced 
attorney. The most admirable section of 
the book, spanning several chapters, con- 
cerns the valuation of businesses. 

On the one hand, Goldberg seeks to pro- 
vide the reader with a basic understanding 
of the financial principles and concepts in- 
volved in a practice, while specifically 
emphasizing the areas subject to abuse and 
manipulation. 

The book also addresses important val- 
uation concerns, citing numerous cases 
and authorities. Goldberg tracks the most 
recent trends in the property aspects of 
matrimonial law. For example, the latest 
efforts of our courts have been the evalua- 
tion and assessment of less tangible assets, 
such as “property” aspects of professional 
licenses and degrees. Additionally, the book 
discusses the various approaches for fac- 
toring into evaluations the ethereal concept 
of business goodwill. 

The volume later reviews the homemaker 
contribution, where a value is assigned to 
the services of a wife and mother who does 
not earn a traditional wage. 

Barth H. Goldberg is to be commended 
on this, his latest contribution to the field 
of matrimonial law. His writing style is 
crisp, his chapter divisions logical, and his 
analysis deep and solid. It is indeed quite 
rare that a practitioner encounters a treatise 
so comprehensive in scope and thorough in 
understanding that it becomes a funda- 
mental tool in his practice. Valuation of 
Divorce Assets is destined to become such 
a work. 


The book is available from West Pub- 
lishing Company, P.O. Box 64526, St. 
Paul, MN 55164. 

— Reviewed by Marshall J. Auerbach 
Chicago 


The Life of John Hamilton Reynolds 

The Life of John Hamilton Reynolds by 
Leonidas M. Jones was published by Uni- 
versity Press of New England, Hanover, 
New Hampshire, cost $35. 

It is indeed rare to find a lawyer who was 
also an outstanding poet. But that coin- 
cidence occurred in the person of John 
Hamilton Reynolds (1794-1852). He was 
not an American, but an English barrister 
who was a very close friend of John Keats. 

Before becoming an attorney, Reynolds 
had achieved some distinction as a poet 
and a literary critic. Professor Jones, Corse 
Professor of English Language and Litera- 
ture at the University of Vermont, has 
painted a vivid picture, not only of 
Reynolds’ achievements in the field of 
literature but as an attorney who repre- 
sented one of the parties in a notorious 
duel, as well as handling many other im- 
portant cases. 

Jones has discovered new material which 
sheds light on Reynolds’ close relation with 
Keats. The new found letters and docu- 
ments provide the background for a gra- 
phic story of a firm friendship between a 
lawyer-poet and a literary genius. 

The meshing of the two careers of writer 
and lawyer in Reynolds provides a fasci- 
nating tale of how following two protes- 
sions can produce a life of extraordinary 
achievement. In addition, Jones provides 
an illuminating portrait of a man influ- 
enced by the times in which he lived and 
how he influenced those times, both in 
court and with his pen. 

For an attorney who may have felt the 
urge to write great poctry as well as con- 
tinue in his or her chosen profession of the 
law, this book will be highly satisfying. It is 
readable and full of human interest. It 
would be a treat for any lawyer. 

— Reviewed by Thomas Brooks Jones 

Anchorage, Alaska 


Interested in advertising in this publication? Rate card 
with media file is available upon request. Write The 
Florida Bar Journal, Advertising, Tallahassee, Florida 
32301. 
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Judicial Ethics 


What a Judicial Candidate 
May Do in a Contested Election 


An inquiry states that a candidate for 
county judge has an opponent, the incum- 
bent, who has engaged in various practices, 
such as requiring a physical arrest of all 
persons charged, even first-time offenders, 
accused of minor offenses, and of threaten- 
ing defendants with maximum sentences if 
they proceed to trial. The candidate asks 
whether, under Canon 7B(1)(c) he may: 

(1) openly disagree with these practices; 

(2) state that these practices are unfair; 

(3) state that, if elected, he would look 
closely at each case before issuing a capias 
in a misdemeanor offense; 

(4) state that he would generally be in 
favor of using the summons power of the 
court to bring misdemeanor defendants to 
bar; and 

(5) state that he would not threaten de- 
fendants for exercising their right to trial. 

The committee response is, generally, 
that a candidate may ina contested judicial 
election criticize a political opponent and 
his fitness for office and make general state- 
ments concerning what he feels would be 
faithful and impartial performance of his 
duties. 

Responding specifically to the five ques- 
tions posed, questions one and two, re- 
lating to the conduct of a political op- 
ponent, are matters appropriate for fair 
comment and criticism in a campaign, but 
subject to the requirements of Canon 7B 
that one “maintain the dignity appropri- 
ate to judicial office.” 

Responding to questions three, four, and 
five, Canon 7B(1)(c) provides that a candi- 
date should “not make pledges or make 
promises of conduct in office other than the 
faithful and impartial performance of the 
duties of the office,” and that he may not 

* announce his views “on disputed legal or 
political issues.” The questions as phrased 
in the inquiry are general statements which 
would not be prohibited by the canon since 
it should be self-evident that a judge should 
“look closely at a case” before issuing a 
capias and that a judge would “not threaten 
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defendants for exercising their right to 
trial.” So long as he does not pledge to act 
invariably in a particular way, the commit- 
tee responds affirmatively on question four 
as well. 

In sum, the majority of the committee 
gives an affirmative answer to all five ques- 
tions. One member responds that he hesi- 
tates to recommend the candidate criti- 
cize the opponent and would prefer he take 
a nonargumentative, educational approach 
in the campaign, conveying his attitude 
concerning judicial discretion with refer- 
ence to each of the subjects. 


Reporting Gifts 

An inquiry poses the following ques- 
tions: 

(1) Whether a judge may accept a tele- 
vision set won in a drawing as a door prize 
and, if so whether it should be included on 
the judge’s disclosure form; and 

(2) Whether air fare and meals paid for 
either by tht state or local board of Realtors 
when the judge accompanies a spouse toa 
national convention of Realtors should be 
put into the financial disclosure statement 
and, if so, whether the amount may be 
estimated. 

This inquiry is covered by Canon 6, 
relating to fiscal matters, which requires 
that a judge preserve the appearance of 
propriety in financial matters and regularly 
file public reports. 


As to the first question, the committee 
unanimously agrees that a judge may accept 
a television set won as a door prize and that 
no disclosure is required. Several members, 
however, caution to make sure the “door 
prize” doesn’t fall within the purview of the 
gambling laws. 

As to the second question, the majority 
of the committee believes disclosure is not 
required of the air fare and meals paid for 
on the judge’s behalf when accompanying a 
spouse to the national convention. In this 
regard, the majority of the committee dis- 
tinguishes your receipt of these benefits as 
related to the judge’s status as “wife” rather 
than as “judge” and would not require 
disclosure. However, one member of the 
committee would construe Canon 5C(4) 
and Article II, Section 8 of the Florida 
Constitution to require that the air fare and 
meals be reported. Another member, 
though voting that the judge need not 
disclose this, advises that the judge should 
be “extremely wary” of sitting on any case 
involving a Realtor. 


Opinion 85/3 Revisited 

An opinion concerning a retired judge 
serving as an arbitrator, Opinion 85/3, was 
published in the May 1985 issue which 
went to press at the end of March. On April 
22 the Supreme Court issued conference 
minutes advising of the justices’ action in 
authorizing retired judges to broaden the 
type of services they may provide. The 
following letter from the chairman of the 
Committee on Standards of Conduct 
Governing Judges discusses the back- 
ground of this action. 


Quoted below are two letters from Chief 
Justice Joseph A. Boyd, Jr., which have a 
direct bearing on the committee’s opinion 
dated March 12, 1985, relating to the 
propriety of retired judges subject to recall 
serving as arbitrators, special masters, etc. 


After the release of the foregoing 
opinion, the committee received informa- 
tion that the Supreme Court’s policy for 
some time had been to remove from its list 
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Evidence: 
Text, Rules, 
a Illustrations 
and Problems 


(937 pages) 
Prof. Michael H. Graham 


Know what is and what 
is not evidence with 

Michael Graham's three 
step teaching process... 

- Concept presentation. 

- Short, crisp illustrations 
to bring the concepts 
to life. 

- Hypothetical questions 
and answers to test 
and reinforce your 
understanding. 

Graham makes learning 
the concepts of evidence 
and the interrelationships 
of those concepts easy. 


$49.95 per copy (Price 
includes the Practitioners 
Guide to Evidence) 


_—__Evidence: Text, 
Rules, Illustrations 
and Problems at 
$49.95 per copy. 


O Check Enclosed 


Judge Coffin, a member of 
the First Circuit Court of 
Appeals, compiled LEXICON 
from hundreds of appellate 
arguments he has heard over 
the years. LEXICON will 
captivate, amuse, enlighten 
and instruct. 

The characters in LEXICON 
are familiar; you've met 
them in court, in the office 
and in your own mirror. 
LEXICON reveals the bizarre 
and the exquisite in oral 
advocacy with a deft touch 
of humorous insight. 


$12.95 per copy 


Please send (indicate Quantity): 
___A Lexicon of Oral 


Advocacy at 
$12.95 per copy. 


Bring the best 


Prof. W. William Hodes 


Legal Research is one of the . 
best texts in teaching 
yourself effective research 
skills. By dividing the law 
library into six “tours”, 

Legal Research builds the 
foundation for using familiar 
and unfamiliar law libraries. 
Each tour directs you to 
specific sections and/or 
books and provides insight 
in effectively using the area. 
Touring the law library 

with Legal Research will 
enable you to spend less 
time searching and more 
time researching. 


$17.50 per copy (Price 
includes teaching manual) 


———Legal Research: A 


Self-Teaching Guide 
to the Law Library 
at $17.50 per copy. 


O Charge to: O VISA O MasterCard 


(No P.O. Boxes Please). 


City/State/Zip: 


Phone: 


Return to: | 
NITA® 


1507 ENERGY PARK DRIVE 
ST. PAUL, MN 55108 


Or Order by phone: 


In Continental U.S.: (800) 328-4815 ext. 225 
In Minnesota: 


752-4249 ext. 225 
612) 644-0323 


of retired judges subject to recall the names 
of those judges who were serving as 
arbitrators, special masters, or in other 
quasi-judicial service. The Conference 
Minutes of the Supreme Court for July 16, 
1984, stated this policy as follows: “The 
court reaffirmed its policy that retired 
judges who are on the court’s list of judges 
approved for assignment to judicial service 
will not be permitted to serve as special 
masters, commissioners or arbitrators 
while they are on said list.” 

The chairman of the committee wrote to 
the Supreme Court and received, on March 
22, 1985, the following explanatory letter 
from Chief Justice Joseph A. Boyd, Jr.: 


. ... Your letter pointed out that the com- 
mittee in that opinion found no impropriety 
under Canon 7 of the Code of Judicial Conduct 
in a retired judge serving as an arbitrator or 
hearing officer while remaining eligible for recall 
to active judicial service. Your letter expressed 
concern about the inconsistency between that 
opinion and this court's policy of disallowing the 
employment of retired judges eligible for tem- 
porary judicial assignment as arbitrators, special 
masters, and the like. 

Let me assure you that our position in this 
regard is not based on any of the concerns or 
principles involved in Canon 7. The court 
adopted this policy as a matter of administrative 
convenience based on concern for the smooth 
operation of the retired judges program. We 
were concerned that if judges on the active list 
were allowed to serve in these other capacities, 
we might find, at times of critical need, many 
retired judges serving as arbitrators or hearing . 
officers and therefore unavailable for pressing 
judicial assignments. 

The fact that you did not learn of the court's 
policy on this matter indicates a regrettable 
failure of communication which I believe must 
be remedied in the future. However, I believe 
that all of the retired judges on the list of those 
eligible for judicial service have been made 
aware of our policy, as have the circuit court 
chief judges and trial court administrators who 
commonly have need of the temporary assign- 
ment of a retired judge. I have no objection, and 
can imagine none, to the publication of the 
Supreme Court minute entry along with your 
committee’s opinion. 

Thereafter, however, the Supreme Court 
reconsidered that policy, and, on April 23, 
1985, Chief Justice Boyd wrote the chair- 
man, in part, as follows: 

You will recall that this court has had a policy 
for several years that retired judges who are 
available for active judicial service will not be 
allowed to perform in quasi-judicial service. You 
will also recall that your committee correctly 
held that such service was not unethical. 

At our last conference the court changed the 
policy to permit the performance of such service 
by retired judges, except with the continuing 
provision that they would not be allowed to 
practice law. 


ANNEC. BooTH, Chairman 
Committee on Standards of 
Conduct Governing Judges 
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Administrative Law 


Attorney’s Fees and Costs 
in Administrative Proceedings 


by Paul Watson Lambert 


Attorney’s fees and costs are available to 
the prevailing party in administrative 
actions under Florida’s Administrative 
Procedures Act and the “Equal Access to 
Justice Act.” There are two general statu- 
tory provisions for award of attorney’s fees 
and costs deriving from administrative 
agency actions: F.S. §120.57(1)(b)9 and 
57.111 (Supp. 1984). Several other statutes 
specifically provide for award of attorney’s 
fees and costs in administrative actions 
taken pursuant to the respective statutes, 
such as in the Public Employees Relations 
Act at F.S. §447.504(3), the Career Service 
Commission statutes at F.S. §110.309(5) or 
the “Human Rights Act of 1977” at F.S. 
§760.10(13).! This article will review the 
history of these provisions and their appli- 
cation under current caselaw. 

To understand better the APA attorney’s 
fees section found at §120.57(1)(b)9, it is 
best to review its legislative and case history 
in chronological order. The original APA 
attorney’s fee provision found in F-.S. 
§120.57(1)(b)10 (Supp. 1974), permitted 
the reviewing court, in the event an agency’s 
final order was reversed, to assess fees and 
costs if the agency action was “done in bad 
faith or maliciously.” The section in 1974 
read: 


In the event a court, in reversing an agency’s 
order, finds that such agency action was done in 
bad faith or maliciously, the court may award 
attorney’s fees and costs to the aggrieved prevail- 
ing party. 


In one of the first APA attorney’s fee 


decisions, it was concluded that by making 
specific provision for award of attorney’s 
fees and costs to prevailing parties in 
administrative actions by appellate courts 
on review under F.S. §120.68 the Legisla- 
ture, by implication disallowed awards 
under F.S. §57.041(1). However, the agency 
action had to be done in bad faith or 
maliciously. Bryan v. Department of Busi- 
ness Regulation, Division of Beverage, 316 
So.2d 637 (Fla. Ist DCA 1975). 


In 1975, the attorney’s fee provision was 
renumbered §120.57(1)(b)9, and then 
amended in 1977 to read: 

In the event a court reverses, an agency’s order, 
the court in its discretion may award attorney’s 
fees and costs to the aggrieved prevailing party. 

This permitted an appellate court, in the 
event of reversal of an agency order, in the 
court’s discretion, to award fees and costs 
to the “aggrieved prevailing party,” without 
the requirement of bad faith or malice. Jess 
Parrish Memorial Hospital v. Florida 
Public Employees Relations Commission, 
etc., 364 So.2d 777 (Fla. Ist DCA 1978), 
reh. den. However, in Jess Parrish, it was 
explained that any agency may be answer- 
able for awards under §120.57(1)(b)9, in 
the event its agency order is reversed on 
judicial review. The court announced some 
general principles to be of aid in determina- 
tion of award of attorney’s fees and costs in 
the event an agency order is reversed. /d., at 
784. 

Those principles explain that while 
§120.57(1)(b)9, (as amended in 1977), does 
not impose any requirement of bad faith or 
malice as a condition to an award, the court 
would be reluctant to impose fees and costs 
against an agency if, for example, its order 
was reversed, only, because it had erro- 
neously interpreted a provision of law or 
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the agency’s action depended upon a finding 
of fact which was not supported by compe- 
tent substantial evidence in the record. In 
those circumstances, the sanctions set forth 
in §120.68, other than the imposition of 
fees and costs against the agency are appro- 
priate. It was found difficult to conceive an 
instance where mere remand to an agency 
might also occasion the imposition of fees 
and costs. Jess Parrish exhibits a reluctance 
to impose attorney’s fees and costs against 
an agency exercising its discretionary func- 
tion within statutory bounds. However, 
flagrant violation of Ch. 120 require- 
ments—such as denying §120.57 hearings, 
refusing to adopt procedural rules man- 
dated by §120.53—are recognized to be 
grounds for assessment of attorney’s fees 
and costs. 

Judge Ervin’s opinion in Jess Parrish 
concludes that an agency’s actions may 
more often be subject to the harsher sanc- 
tions of fees and costs if either the fairness 
of the proceedings or the correctness of the 
action are impaired by material error in 
procedure or by a failure to follow pre- 
scribed procedure. To emphasize the 
conclusion, Judge Ervin restated his conclu- 
sion as: 
an agency which does not conform to an act 
consistently with the authority delegated to it, 
. .. may be answerable to a prevailing party in 
costs and fees.? 

Applying the reasoning in Jess Parrish, 
attorney’s fees and costs under 
§120.57(1)(b)9 were denied a party in a 
subsequent case, even though the party was 
successful in having reversed the agency’s - 
action. The court on judicial review found 
material error in agency procedure, but the 
court had apparent substantial agreement 
with the agency on the merits of the case 
ending with a resolution against award of 
attorney’s fees. City of Panama City v. 
Florida, Public Employees Relations 
Commission, etc., 364 So.2d 109 (Fla. Ist 
DCA 1978). However, in Commercial 


: 
? 


Consultants Corporation v. Department of 
Business Regulation, 363 So.2d 1162 (Fla. 
Ist DCA 1978), attorney’s fees of $1,000 
were assessed against the agency under 
§120.57(1)(b)9, where the court reversed 
the agency’s cease and desist order entered 
without prior notice and hearing and 
without the order specifically describing an 
alleged irreparable harm justifying the 
emergency nature of the order. 

In 1978, the First DCA awarded $1,500 
attorney’s fee and $50 costs against the 
agency for action reversed, because the 
agency failed to follow Ch. 120 require- 
ments. Capeletti Brothers, Inc., v. State, 
Department of Transportation, 362 So.2d 
346 (Fla. Ist DCA 1978). 

In Graham Contracting, Inc. v. Depart- 
ment of General Services, 363 So.2d 810 
(Fla. Ist DCA, 1978), costs of $50 and 
attorney’s fees of $1,500 were assessed 
against the department for attempted 
avoidance of the APA requirements upon 
the department’s arguments of the APA’s 
unconstitutionality, title defect, etc. 

Again, attorney’s fees of $1,500 and costs 
of $50 were awarded under §120.57(1)(b)9 
to an appellant where the agency failed to 
give requested advance notice of proposed 
rule adoption proceedings in violation of 
F.S. §120.54(3) and (4), prior to the adop- 
tion of a final rule. In Association of 
Condominiums, Inc., v. Department of 
Revenue, 431 So.2d 748 (Fla. Sth DCA 
1983), the court found that the appellant 
was not given notice, nor was a public 
hearing held before the rule was approved 
by the agency. Accordingly, the rule was 
quashed on appeal and the matter remanded 
for agency action on the proposed rule pur- 
suant to the rule adoption requirements of 
the APA. 

Two recent cases—Johnston and 
Purvis—may have marked a change in 
attitude toward award of attorney’s fees 
and costs for reversed agency action, as 
well as a change in procedure. 

In Johnston v. Department of Profes- 
sional Regulation, Board of Medical 
Examiners, 456 So.2d 939 (Fla. Ist DCA 
1984), the court found proper the applica- 
tion of §120.57(1)(b)9 attorney’s fees 
provision entitling an award of attorney’s 
fees for all the administrative proceedings 
including the appeal and costs to be taxed 
against the agency. Dr. Johnston argued 
that the department and the board relent- 
lessly prosecuted him in a license discipli- 
nary proceeding thereby causing him to 
incur total attorney’s fees, expenses and 
costs in the amount of $39,825.41. The 


agencies involved presented no response to - 


the motion for attorney’s fees and costs 
filed by the appellant under §120.57(1)(b)9. 
Writing for the majority, Judge Wigginton 
stated that the record of the case revealed 
that the case had been brought before a 
hearing officer on two different occasions 
and that on each the hearing officer recom- 
mended dismissal of the charges. Addi- 
tionally, Judge Wigginton wrote, “In light 
of the overwhelming evidence in favor of 
Dr. Johnston which the board callously 
overlooked behind its veil of ‘special insight’ 
we find that application of §120.57(1)(b)9 
is appropriate. . . .” The court remanded. 
the case to the Division of Administrative 
Hearings’ officer to hold a fact-finding 
hearing and to make recommendations to 
the First DCA as to the amount of award- 
able costs and attorney’s fees for the hearing 
level and the appeal. 

In Purvis v. Department of Professional 
Regulation, Board of Veterinary Medicine, 
9 FLW 2406, ___ So.2d ___ (Fla. Ist DCA 
1984), a professional license disciplinary 
prosecution, the licensing board, as in 
Johnston, rejected a hearing officer’s 
recommended order which found there was 
no evidence to prove the charges and 
therefore, the prosecuted licensee, Dr. 
Purvis, should be found not guilty. The 
court on judicial review vacated the agency’s 
final order which found Dr. Purvis guilty 
as charged, directing the agency to dismiss 
the charges with prejudice. Dr. Purvis had 
also moved for an award of attorney’s fees 
and costs pursuant to §120.57(1)(b)9, and 
as in Johnston, the court concluded that 
under the circumstances shown by the 
record, Dr. Purvis was entitled to an award 
of attorney’s fees for all proceedings, includ- 
ing the appeal, and costs to be taxed 
against the agencies. As in Johnston, the 
court also remanded the attorney’s fees 
aspect of the case to the hearing officer to 
hold a fact-finding hearing and to make 
recommendations to the court as to the 
amount of awardable attorney's fees and 
costs for the appellant at the hearing level. 
From a review of the post-appeal record, it 
appears that the parties stipulated to an 
amount of attorney’s fees, which was 


- approved by the hearing officer and subse- 


quently adopted by the court. 

The amount of attorney’s fees and costs 
awarded in Johnston and Purvis is many 
times more than the amounts discussed in 
the previous cases. Prior to Johnston and 
Purvis, the courts had awarded fees and 
costs in the range of $1,500 and $50. In 
Westchester General Hospital v. Depart- 
ment of Health and Rehabilitative Services, 
419 So.2d 705 (Fla. Ist DCA 1982), the 


court remanded the question of amount of 
attorney’s fees and awards back to the 
agency which may have been portentous of 
the procedure to be used in Johnston and 
Purvis. 

If Johnston and Purvis are to be followed 
in the future, the appellate courts will be 
remanding questions as to amounts of 
attorney’s fees and awards to the triers of 
fact—be the trier a hearing officer or 
agency head—for recommendations to the 
courts on the amounts to be awarded, 
based upon fact-finding hearings. It is 
important to note that under the Johnston 
and Purvis procedure, the hearing officer's 
recommendations on the amounts of attor- 
ney’s fees and costs were ordered to be 
submitted directly to the appellate court 
and not to or through the agency. 

It can be seen that §120.57(1)(b)9, has 
been interpreted to authorize attorney's 
fees, expenses and costs for those incurred 
both at the hearing level and appellate 
level. However, the award may only be 
made through the mechanism of a judicial 
review under §120.68. 

In 1984, §120.57(1)(b)9 was amended to 
read: 

When there is an appeal the court in its discretion 
may award reasonable attorney's fees and costs 
to the aggrieved prevailing party if the court 
finds that the appeal was frivolous, meritless, an — 
abuse of the appellate process or that the agency 


action which precipitated the appeal was a gross 
abuse of the agency's discretion. 


This essentially made the attorney’s fee 
issue a “two-way street.” In other words, 
the court may, in its discretion, award 
reasonable attorney’s fees and costs in 
favor of a “prevailing” appellee/state 
agency if the court finds that the appeal was 
“frivolous,” “meritless,” or an abuse of 
appellate process. As of this writing, there 
are no reported cases addressing award of 
attorney’s fees, costs and expenses under 
§120.57(1)(b)9 against an appellant who is 
not a state agency upon a finding by the 
court that the appeal was frivolous, merit- 
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less or an abuse of appellate process. 

Reference to the following cases is helpful 
in interpreting the terms “prevailing party” 
and “frivolous” as used in the 1984 amend- 
ment to §120.57(1)(b)9. 

Applying the Career Service Commission 
attorney’s fee provision at F.S. §110.309(5), 
Judge Nesbitt explained that a determina- 
tion on the merits of an administrative case 
was found not to be a prerequisite to an 
award of attorney’s fees where the attorney’s 
fee statute provides that they will inure to 
the party who prevails. State, Department 
of Health and Rehabilitative Services v. 
Hall, 409 So.2d 193 (Fla. 3d DCA 1982). 
The Hall decision recognized that other 
attorney's fees statutes authorize award 
even where a party takes a voluntary 
dismissal. In Hall, the agency could not 
avoid application of the attorney’s fee 
statute by taking a voluntary dismissal on 
the eve of the hearing, obviating a decision 
on the merits, and then be heard to complain 
that the lack of such a decision renders an 
award of attorney's fees improper. 

A “frivolous appeal” has been defined as 
one not merely that is likely to be unsuccess- 
ful, it is one that is so readily recognizable 


as devoid of merit on the face of the record 
that there is little, if any, prospect whatso- 
ever that it can ever succeed. It must be one 
so clearly untenable, or the insufficiency of 
which is so manifest on a bare inspection of 
the record and assignments of error, that its 
character may be determined without argu- 
ment or research. An appeal is not frivolous 
where a substantial justifiable question can 
be spelled out of it, or from any part of it, 
even though such question is unlikely to be 
decided other than as the lower court 
decided it, i.e., against appellant or plaintiff 
in error. Treat v. State ex rel. Mitton, 163 
So. 883 (Fla. 1935); Tauton v. Tapper, 396 
So.2d 843 (Fla. Ist DCA 1981). 

Lastly, in considering the effect of or 
lack of an attorney/client contract on a 
request for award of attorney’s fees and 
costs reference to the Wong case is helpful. 

In Department of Highway Safety and 
Motor Vehicles v. Wong, 421 So.2d 657 
(Fla. Ist DCA 1982), the Career Service 
Commission awarded Wong an attorney's 
fee pursuant to F.S. §110.309, upon 
successful appeal to the commission of 
Wong’s dismissal by the Department of 
Highway Safety and Motor Vehicles. The 
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department appealed the attorney's fee 
award asserting to the court that Wong 
neither contracted for nor incurred a 
liability for attorney’s fees because his 
lawyer had agreed not to look to him for 
payment, but to look to the courts for 
compensation in the event that their repre- 
sentation was ultimately successful. 

Noting that evidence of an attorney/ 
client contract for payment of fees is not a 
prerequisite to statutorily allow fees, the 
court rejected the department’s assertion.? 
Such a requirement would be in derogation 
of the spirit of the Career Service Commis- 
sion attorney’s fee statute to provide for 
payment of wrongfully discharged em- 
ployees’ attorney’s fees to ensure that such 
employees, often with limited financial 
resources, are able to secure competent 
legal representation. “To hold that an attor- 
ney who is willing to risk receiving no 
compensation at all may not, because of 
that willingness, receive an award under 
the statute would clearly not serve the 
legislative purpose.” 

A petition for award of attorney’s fees, 
costs and expenses should be filed no later 
than the time for filing appellant’s reply 
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brief and should be as complete as possible, 
detailing attorney hours, work performed, 
and costs and expenses incurred. The appel- 
late court may remand the petition to the 
trier of fact for recommendation to the 
court on the amount of fees, costs and 
expenses to be awarded. A petition for 
attorney’s fees, costs and expenses under 
§120.57(1)(b)9 may not preclude a motion 
for attorney’s fees, costs and expenses 
under Rule of Appellate Procedure 9.400. 


Equal Access to Justice Act 

By adopting the “Florida Equal Access 
to Justice Act,” the Florida Legislature 
made a significant statement about award 
of attorney’s fees, costs and expenses 
resulting from agency action. The “Act” 
was placed at F.S. §57.111 (Supp. 1984). 

The stated purpose of the Act is powerful: 
The Legislature finds that certain persons may 
be deterred from seeking review of, or defending 
against, unreasonable governmental action 
because of the expense of civil actions. and 
administrative proceedings. Because of the 
greater resources of the state, the standard for an 
award of attorney’s fees and costs against the 
state should be different from the standard of an 
award against a private litigant. The purpose of 
this section is to diminish the deterrent effect of 
seeking review of, or defending against, govern- 
mental action by providing in certain situations 
an award of attorney’s fees and costs against the 
state. F.S. §57.111(2) (Supp. 1984). 

The legislature’s statement is not much 
different than Judge Nesbitt’s explanation 
of the purpose of the attorney’s fees provi- 
sion in the Career Service statutes found at 
F.S. §110.309(5). See State, Department of 
Health and Rehabilitative Services v. Hall, 
409 So.2d at 195 (Fla. 3d DCA, 1982). 

Both Judge Nesbitt and the legislature 
recognized the difficult effort required to 
address or defend against action proposed 
or taken by a state agency, because of the 
greater resources of the state as compared 
‘to resources of affected, private persons. 

Under §57.111, attorney’s fees and costs 
means the reasonable and necessary attor- 
ney’s fees and costs incurred for all prepara- 
tions, motions, hearings, trials and appeals 
from proceedings initiated by state agencies, 
which means that the agency filed the first 
pleading in any state or federal court in 
Florida, the agency filed a request for an 
administrative hearing under the APA, or 
the agency was required by law or agency 
rule to advise a small business party of a 
clear point of entry after some recognizable 
event in the agency’s investigatory or other 
free form proceeding. However, §57.111 
does not apply to agency action involving 
the establishment of a rate or rule or to any 


action sounding in tort. Further, §57.111_ 


only applies to actions initiated by state 
agencies after July 1, 1984. 

The legislature limited award of attor- 
ney’s fees and costs under §57.111 to a 
litigant meeting the definition of a “prevail- 
ing small business party.” That definition is 
found at §57.111(3)(d) and means a sole 
proprietor of an unincorporated business, 
including a professional practice (such as a 
real estate licensee, doctor, etc.), whose 
principal office is in Florida, who is domi- 
ciled in Florida and whose business or 
professional practice has, at the time the 
action is initiated by a state agency, not 
more than 25 full-time employees or a net 
worth of not more than $2,000,000, includ- 
ing both personal and business investments. 
The term “small business party” also 
includes a partnership or corporation, 
including a professional practice, which 
has its principal office in Florida and has at 
the time the action is initiated by a state 
agency not more than 25 full-time em- 
ployees or a net worth of not more than 
$2,000,000. 

A small business party prevails when a 
final judgment or order has been entered in 
favor of a small business party and such 
judgment or order has not been reversed on 
appeal or the time for seeking judicial 
review has expired. “Prevailing” also means 
when a settlement has been reached which 
is favorable to the small business party on 
the majority of issues which the party 
raised during the course of the proceeding 
addressing the agency action. “Prevailing” 
also means that the state agency has volun- 
tarily dismissed its complaint. See F.S. 
§57.111(3)(c) (Supp. 1984). 

The operative language of §57.111 reads: 
Unless otherwise provided by law, an award of 
attorney’s fees and costs shall be made to a 
prevailing small business party in an adjudicatory 
proceeding or administrative proceeding pur- 
suant to Chapter 120 initiated by a state agency, 
unless the actions of the agency were substantially 
justified or special circumstances exist which 
would make the award unjust. F.S. §57.111(4)(a) 
(Supp. 1984). 

A proceeding is “substantially justified” 
if it had a reasonable basis in law and fact at 
the time it was initiated by the state agency. 

The legislature placed a $15,000 cap on 
an award of attorney’s fees and costs for an 
action initiated by a state agency. 

To apply for an award under §57.111, 
the attorney for the prevailing small busi- 
ness party must submit an itemized affidavit 
to the court which first conducted the 
adversarial proceeding in the underlying 

action, or to the Division of Administrative 
Hearings, which shall assign a hearing 


officer, in the case of a proceeding pursuant 
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to Ch. 120. The affidavit shall reveal the 
nature and extent of the services rendered 
by the attorney as well as the costs incurred 
in preparations, motions, hearings, and 
appeals in the proceedings. The application 
for an award of attorney’s fees must be 
made within 60 days after the date that the 
small business party prevails. The state 
agency involved may oppose, by affidavit, 
an application for award of attorney’s fees 
and costs. 

The court, or the DOAH hearing officer 
in the case of proceeding under Ch. 120, 
shall promptly conduct an evidentiary hear- 
ing on the application for an award of 
attorney’s fees and shall issue a judgment, 
or a final order in the case of a hearing 
officer. The final order of a hearing officer 
is reviewable in accordance with the provi- 
sions of §120.68. If the court affirms the 
award of attorney’s fees and costs in whole 
or in part, the court may, in its discretion, 
award additional attorney's fees and costs 
for the appeal. No award of attorney’s fees 
and costs shall be made in any case in which 
the state agency was a nominal party. 

An important enforcement mechanism 
is included in §57.111 at subsection (5). If 
the state agency fails to tender payment of 
the award of attorney's fees and costs 
within 30 days after the date that the order 
or judgment becomes final, the prevailing 
small business party may petition the circuit 
court where the subject matter of the 
underlying action arose for enforcement of 
the award by a writ of mandamus, including 
additional attorney's fees and costs incurred 
for issuance of the writ. 

One of the most significant provisions of 
the “Florida Equal Access to Justice Act” is 
the authority granted to the Division of 
Administrative Hearings to award attor- 
ney’s fees and costs under the Act. This 
authority granted to the division exhibits a 
great respect and confidence in the hearing 
officers. Several petitions under §57.111 
have been filed with the Division of Admin- 

istrative Hearings and are in the process of 
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consideration. By the time this article is 
published, more than one petition will 
probably have been acted upon by hearing 
officers within the division. 

Section 57.111 is generally patterned 
after the federal “Equal Access to Justice 
Act.™ However, the “Florida Act” is 
tailored toward small business and regu- 
lated, licensed professionals. Decisions 
interpreting the “federal Act” will probably 
be used to assist in application of §57.111. 

The significant difference in administra- 
tive litigation between §120.57(1)(b)9 and 
§57.111 is that under the former, attorney’s 
fees and costs may only be awarded on 
judicial review under F.S. §120.68. How- 
ever, attorney’s fees and costs under §57.111 
may be awarded by a hearing officer before 
appeal. 


Conciusion 
As in most articles surveying 10 years of 
cases, this analysis is based on information 
gleaned from reported cases, a little first- 
hand experience, some observation and 
some recollection. Some may disagree with 
these conclusions. ; 

Some of the judges who participated in 
the cases discussed may remember what 
they intended to communicate or thought 
they ruled upon. Some lawyers who partici- 
pated in the cases may remember what they 
argued or thought they argued. Some 
agency lawyers who participated in the 
cases may remember what effect the 
agencies intended by taking the actions 
disputed. Certainly, private clients 
remember the effects of what they perceived 
to be what actually happened. 

What is inescapable is that in the cases 
discussed, agencies took actions which were 
disputed by affected persons, both private 
and corporate. Disputing agency action is, 
most of the time, expensive. 


However, not enough public discussion 
has occurred as to what should be the 
policy or policies of paying for the costs of 
lawyers and costs of lawyering administra- 
tive cases. The cases discussed seem to 
award attorney’s fees and costs in the 
general amounts of about $1,500 and $50 
respectively to a few litigants successfully 
addressing disputed agency action, pro- 
posed or taken. 


The Westchester General Hospital case 
seemed somewhat to open the issue by 
awarding an indeterminate amount of 
attorney’s fees and costs based upon further 
proceedings before the agency on the issue 
of the amounts. In the Johnston case, the 
court referred to an amount of attorney’s 
fees and costs exceeding $39,000, but left 
the issue of the amount of fees and costs to 
be awarded for recommendation, upon 
remand, by the hearing officer who was the 
“trial judge” in the case. The Purvis case 
followed the Johnston method by remand- 
ing the issue of the amount of fees and costs 
for recommendation by the hearing officer 
who acted as the “trier of fact.” In both 
Johnston and Purvis, the amounts of attor- 
ney’s fees and costs awarded were substan- 
tially more than the awards previously 
mentioned. 


What does this mean? 


A lot of agency action is taken in good 
faith. A lot of agency action is not taken in 
good faith. The same can also be said for 
objections to agency actions. 


There’s a balance—not a new thought— 
which must be or should be considered. 
Agencies must be held accountable. Citizens 
should not be penalized for addressing or 
defending agency action which is wrong 
and wrongfully based. Agencies must not 
be intimidated from proposing and taking 
action. Citizens must not be intimidated by 
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agency action or from questioning agency 
action. 

The Johnston and Purvis cases, the 1984 
amendment to §120.57(1)(b)9 and the 
“Florida Equal Access to Justice Act” are 
efforts toward achieving that proper 
balance between an agency’s exercise of 
authority and a citizen’s response to it. BD 


'For an example of decisions addressing award 
of attorney's fees and costs for agency action 
taken under that statute, see F.S. §447.504(3) 
(1979), see City of Ocoee v. Central Florida 
Professional Firefighters’ Association, Local 
2057, IAFF, etc., 389 So.2d 296 (Fla. Sth D.C.A. 
1980); Jess Parrish Memorial Hospital v. Public 
Employees Relations Commission, 364 So.2d 
777 (Fla. Ist D.C.A. 1978); National Union of 
Hospitals, etc., v. Southeast Volusia Hospital 
District, etc., et al., 436 So.2d 294 (Fla. Ist 
D.C.A. 1983), upholding an award of attorney’s — 
fees under the PERC statute, F.S. §447.503(6)(c) 
(1981); Orange County Police Benevolent Asso- 
ciation v. City of Casselberry and Public 
Employees Relations Commission, 457 So.2d 
1125 (Fla. Ist D.C.A. 1984); Board of County 
Commissioners of Orange County v. Central 
Florida Professional Firefighters’ Association, 
etc., et al., 10 FLW 279, __ So.2d ___ (Fla. Sth 
D.C.A. 1985). 

2As an example of an appellate panel dis- 
agreeing with agency exercise of delegated agency 
discretion as a basis of award for attorney’s fees 
pursuant to §120.57(1)(b)9, see Silver Sand 
Company, etc. v. Department of Revenue, 365 
So.2d 1090 (Fla. Ist D.C.A. 1979), reh. den., at 
1097. 

3 See footnote | at 421 So.2d 658, citing Davis 
v. Yell-Pennell, 274 So.2d 267 (Fla. 3d D.C.A. 
1973). 

4See 5 U.S.C., §504, et seq. 
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Environmental and Land Use Law 


42 U.S.C. Section 1983 as an Emerging Remedy Against 
Unconstitutional Local Government Land Use Policies 


by H. Michael Madsen and Ralph A. DeMeo, Jr. 


“That rights in property are basic civil 
rights has long been recognized.”! 

Although constitutionally protected, 

property rights are not inviolate. Property 
is always subject to the controls of “the 
laws of the land.”? Often the laws of the 
land take the form of local land use controls 
which result in substantial impairment of 
the uses of real property. In such situations, 
aggrieved property owners increasingly 
have been turning to the broad civil reme- 
dies found in the Civil Rights Act of 1871, 
42 U.S.C. §1983: 
Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
state or territory, subjects, or causes to be 
subjected, any citizen of the United States or 
other person within the jurisdiction thereof to 
the deprivation of any rights, privileges, or 
immunities secured by the Constitution and 
laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper 
proceeding or redress. 

Section 1983 is authorized by the 14th 
amendment, which prohibits state infringe- 
ment of civil rights. The basic-elements of 
a cause of action under the statute were 
restated by the Supreme Court in Parratt v. 
Taylor, 451 U.S. at 536 (1981): 

(1) whether the conduct complained of was 
committed by a person acting under color of 
state law; and (2) whether the conduct deprived a 
person of rights, privileges, or immunities secured 
by the Constitution or laws of the United States. 


Persons 

The statute creates a cause of action for 
any “citizen” or “person” within the juris- 
diction of the United States. Assuming that 
the individual plaintiff can plead direct 
injury to a personal, federally-created right, 
standing under §1983 should exist.4 

The more difficult issue is to determine 
who may be sued for causing deprivation of 
constitutional rights. Although the statute 
provides that it may be asserted against 
“any person” who violates protected rights, 
it is well-settled that the statute was not 
meant as a waiver of the 1 1th amendment, 


which prohibits citizens’ suits for damages 
against the states and state agencies,5 absent 
express waiver. Although the state may not 
be sued for damages under §1983, injunctive 
relief is available.* 

In Monell v. Department of Social 
Services, 436 U.S. at 691 (1978), the Court 
held that “Congress did intend municipali- 
ties and other local government units to be 
included among those persons to whom 
§1983 appiies.” The Court limited its 
holding to “local government units which 
are not considered part of the State for 
Eleventh Amendment purposes.” Since 
the Monell decision, landowners have not 
hesitated to avail themselves of the more 
liberal availability of the damages remedy 
for regulatory “takings” existing under 
§1983.8 

In addition to government entities, 
government officials may be sued in their 
official and individual capacities for viola- 
tion of protected rights under §1983.° Indi- 
vidual liability has been asserted against a 
wide variety of public officials in the land 
use context, including a city mayor and 
council member,'° a zoning inspector,!! 
and a chief real estate agent for a water 
district.!2 Although individual government 
officials may be sued, their actions do not 
subject the government entity to vicarious 


liability on a respondeat superior theory 
unless they act pursuant to an official 
government custom or policy.'3 Private 
citizens or organizations which conspire or 
act jointly with public officials may also be 
liable for constitutional deprivations under 
§1983.'4 


Under Color of State Law 

The statute also requires that the depriva- 
tion of a federal right occur “under color of 
any statute, ordinance, regulation, custom 
or usage of any State. . . .” This “color of 
law” requirement is an essential element of 
the plaintiff’s prima facie case. The phrase 
includes not only actions taken pursuant to 
the express command of law, but may also 
include “misuse of power possessed by 
virtue of state law and made possible only 
because the wrongdoer is clothed with the 
authority of state law... .”!S The Supreme 
Court has equated this statutory language 
to the “state action” requirement of the 
14th amendment'!® stating, “the conduct 
allegedly causing the deprivation of a 
federal right [must] be fairly attributable to 
the state.”'’ The language “ordinance .. . of 
any State” clearly embraces local ordi- 
nances.!8 


Deprivation 

The second major element of a §1983 
action is a deprivation of the plaintiff's 
federally protected right.'? It is now firmly 
established that §1983 provides a cause of 
action when a local land use regulation 
causes a deprivation of property rights in 
violation of the fifth and 14th amendments. 

In the landmark case Lake County 
Estates v. Tahoe Regional Planning 
Agency, 440 U.S. 391 (1979), the Court 
soundly reaffirmed the vitality of §1983 in 
the land use context. In that case, property 
owners challenged land use ordinances 
adopted by a regional planning agency, 
alleging that the agency, the individual 
members of its governing body, and its 
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executive officer had adopted a multistate 
regional general plan and ordinances which 
destroyed the value of their property, 
thereby taking their property without due 
process and without just compensation is 
violation of the fifth and 14th amendments. 
Citing the “liberal construction” to be 
given §1983, the Court held that the land- 
owners properly stated a claim for relief. 

Successful §1983 claims have been stated 
against local governments in a variety of 
other contexts, including rezoning and 
denial of rezoning,”® denial of building 
permits,?' revocation of valid permits,?? 
excessive sewer assessments,?? discrimina- 
tory water districting’* and denial of sub- 
division plat applications.?5 


Remedies 

Section 1983 provides that the defendant 
“shall be liable to the party injured in an 
action at law, suit in equity, or other proper 
proceeding for redress.” A companion 
statute, 42 U.S.C. §1988, provides that 
federal courts shall “furnish suitable 
remedies” for violations of §1983. These 
statutes have been interpreted to mean that 
“the rule of damages . . . is a federal rule 
responsive to the need whenever a federal 


right is impaired.”26 Furthermore, where 
federal law is unsuited or insufficient to 
furnish suitable remedies, courts will look 
to the principles of common law, as con- 
strued by state law, so long as such principles 
are not inconsistent with the Constitution 
and the laws of the United States.2’ 

The remedy provided by §1983 is supple- 
mental to any state remedy.?* Therefore, 
the availability of a state remedy does not 
preclude a suit under the Civil Rights Act. 
Local governments “can be sued directly 
under §1983 for monetary, declaratory, or 
injunctive relief . . . .”2° If the elements of 
the cause of action are proven, nominal 
damages are presumed.?° Actual damages 
proximately resulting from the deprivation 
generally must be proven under the general 
federal common law. 

Punitive damages may be awarded under 
§1983,3'! even without actual loss.32 Such 
damages are allowed in the discretion of 
the factfinder, based on a finding of willful 
or malicious violations of constitutional 
rights.33 The Supreme Court recently held 
in City of Newport v. Fact Concerts, Inc., 
453 U.S. 247 (1981), however, that punitive 
damages are not available against a munici- 
pality. 


Attorneys fees in civil rights cases are 
permitted in the discretion of the court 
under 42 U.S.C. §1988.34 Even though the 
llth amendment bars damages awards 
against state agencies, it does not bar an 
award of attorney’s fees from the state 
treasury under §1988 to the plaintiff who 
secures injunctive relief.35 

The most controversial issue in con- 
temporary §1983 land use cases is the 
availability of damages for “regulatory 
takings.” The accepted doctrine in inter- 
preting the “taking” provisions in many 
state constitutions is if the regulation 
deprives an owner of all beneficial use of 
property, then it is invalid from the outset 
and its enforcement will be enjoined.3¢ 
Damages, however, cannot be awarded.3” 
Local governments, realizing that they 
probably will not be forced to pay compen- 
sation for confiscatory ordinances, have 
adopted an approach characterized by 
Justice Brennan’s statement in San Diego 
Gas & Elec. Co. v. City of San Diego, 450 
U.S. 621, 656 n.22 (1981), “If all else fails, 
merely amend the regulation and start over 
again.” 

The Supreme Court, however, stated in 
Penn Central Transportation Company v. 
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City of New York, 438 U.S. 104 (1978), that 
“a state statute that substantially furthers 
important public policies may so frustrate 
distinct investment-backed expectations as 
to amount to a ‘taking.’ “Furthermore, in 
San Diego Gas & Electric v. City of San 
Diego, a majority of the Supreme Court 
clearly espoused the remedy of compensa- 
tion for excessive land use regulation. Of 
vital interest to land use lawyers is Justice 
Brennan’s articulation of the concept of a 
“temporary taking.” According to this 
principle, “once the court establishes that 
there was a regulatory ‘taking,’ the Consti- 
tution demands that the government entity 
pay just compensation for the period 
commencing on the date the regulation 
first effected the ‘taking,’ and ending on the 
date the government entity chooses to 
rescind or otherwise amend the regulation.” 
Thus the award of “interim damages” has 
the potential to solve the problems of the 
amount of compensation to be paid once a 
taking has occurred. 

Justice Brennan’s dissent has been cited 
favorably for the proposition that §1983 
provides a remedy for confiscatory land 
use regulation. In fact, Brennan stated ina 
footnote that in cases where regulations do 
not further the public health, safety, morals, 
or general welfare, “although the govern- 
ment entity may not be forced to pay just 
compensation under the Fifth Amendment, 
the landowner may nevertheless have a 
damage cause of action under 43 U.S:C. 
§1983 for a Fourteenth Amendment due 
process violation.”3® The courts have 
responded favorably to this proposition. 

In Wheeler v. City of Pleasant Grove, 
664 F.2d 99 (Sth Cir. 1981), a developer 
brought a §1983 action against the city and 
the officers for declaratory, injunctive, and 
equitable relief, as well as money damages, 
arising out of the city’s revocation of an 
authorized building permit following a 
public referendum disapproving the com- 
plex. The Fifth Circuit held the revocation 
to be confiscatory, stating “if a regulatory 
undertaking is confiscatory in nature, it isa 
taking.” 

Perhaps the most significant case to 
apply §1983 to land use regulation under 
the rationale of San Diego Gas is Hernandez 
v. City of Lafayette, 643 F.2d 1188 (Sth Cir. 
1981). In Hernandez, the landowner, 
seeking only damages, alleged that the city, 
through zoning ordinances and its failure 
to rezone, deprived him of property without 
due process and without compensation 
under the fifth and 14th amendments. The 
case arose when the city, in furtherance of 
its plans to construct a parkway through 


the plaintiffs land, refused to grant the 
owner’s request for rezoning from single 
family to medical office complex. After 
reaching informal settlement with the city 
council and mayor for rezoning for limited 
office use, the mayor refused to sign the 
formal settlement and vetoed the rezoning 
ordinance. The city subsequently repealed 
the ordinance providing for the new 
parkway. 

The landowner filed suit under §1983, 
claiming that the city delayed its zoning 
decision to maintain the depressed market 
value of his land, so that the costs of a right 
of way to construct the parkway would be 
minimal. The Fifth Circuit, citing Justice 
Brennan’s dissent in San Diego Gas, held 
that “an action for damages will lie under 
§1983 in favor of any person whose property 
is taken for public use without compensa- 
tion by a municipality through a zoning 
regulation that denies the owner any 
economically viable use thereof. The 
measure of damages in such a case will be 
an amount equal to just compensation for 
the value of the property during the period 
of the taking. ”39 

From these cases, it is apparent that the 
compensation remedy offered under §1983 
is an attractive alternative to the more 
traditional state court in validation remedy. 
In many cases, invalidation of a confisca- 
tory ordinance is a meaningless remedy, 


- given the years it may take to achieve a final 


judgment. Indeed, landowners may wish to 
join claims for invalidation and damages 
under §1983, which authorizes “an action 
at law, suit at equity or other proper 
proceeding for redress.” Even if invalidation 
were the remedy granted, the plaintiff 
would probably recover “temporary taking” 
damages for the period from the enactment 
of the regulation until final judgment.*° 

Another fascinating prospect, which has 
met with mixed results in the lower federal 
courts, is the application of the damages 
remedy under §1983 to “vested rights” 
cases. As well established in Florida, a 
property owner may vest rights to a certain 
development approval by good faith, sub- 
stantial reliance on the approval.*! This has 
the remedial benefit of offering a court- 
ordered, specific development (as opposed 
to simple invalidation of the offending 
regulation), but the delay inherent in litiga- 
tion often makes this remedy an empty 
one.42 

It is clear that the property rights 
protected under §1983 are those created by 
state law.43 A “vested right” is such a 
property right. Ifa vested right is repudiated 
by local government, it would appear that 
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an uncompensated “taking” of this property 
right occurs, compensable under §1983. 
The appropriate measure of damages would 
be the difference in the value of the property 
with and without the repudiated develop- 
ment approval. Federal decisions have 
skirted the vested rights issue with inconclu- 
sive results, often, it appears, because the 
issue was not properly framed or pre- 
sented.“* 


immunities 

Section 1983 defendants may avail them- 
selves of certain “immunity” defenses to 
escape from damages liability. These 
defenses apply differently in the case of 
government entities than they do for in- 
dividuals. Two types of immunity are appli- 
cable to §1983 defendants: absolute and 
qualified. Absolute immunity is available 
to states and state agencies,* as well as to 
certain state officials acting in a legislative 
or judicial capacity.“© Absolute immunity 
from suit applies only to acts within the 
scope of official duties.*7 

It is clear that municipalities are not 
entitled to absolute or qualified immunity.** 
However, local “legislators,” including city 
and county council members and members 
of a regional planning agency, have been 
afforded absolute immunity in land use 
cases.*? 

A possible exception to the absolute 
immunity doctrine is that it may not apply 
to conduct which is beyond that necessary 
to perform legislative duties. For example, 
immunity may not extend toa commission’s 
“executive actions” in enforcing a zoning 
change by refusing to approve certain plans 
or by attempting to hinder construction of 
a certain project.*° The immunity may not 
extend to executive officials of a local 
government in their “enforcement con- 
duct.”5! Absolute legislative immunity may 
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also be unavailable to individual commis- 
sioners if their actions can be characterized 
as “administrative” rather than “legis- 
lative. ”52 

More pertinent to suits against local 
government officials is the qualified 
immunity which is available to individuals 
who act in “good faith” in the course of 
exercising legitimate official discretion. 
Qualified immunity has been asserted by a 
number of local officials in the land use 
context, including county council mem- 
bers,53 county supervisors,** and city 
planning commissioners.55 The Supreme 
Court applies an objective test, which 
requires the defendant to show that his 
conduct did not violate “clearly established 
statutory or constitutional rights of which 
a reasonable person would have known.”*6 
This requires the court to determine “not 
only the currently applicable law, but 
whether that law was clearly established at 
the time an action occurred.”5’7 The 
advantage of this standard is that it requires 
public officials to be familiar with clearly 
established constitutional rights and laws. 
Inall cases, the defendant has the burden to 
allege and prove as an affirmative defense 
his good faith immunity.5® 


Conclusion 

Section 1983 has become an effective 
tool for property owners faced with local 
governments that fail to consider the consti- 
tutional dimensions of their land use 
policies. Too often, experience has shown 
that local governments have been quick to 
enact regulations or take permitting actions 
of questionable validity, knowing that they 
would get another chance even if they lost 
in court. As any land use practitioner 
knows too well, local officials are sometimes 
quite candid in their resolve to “win the 
war” by losing a series of such “battles,” 
secure in the knowledge that the delays of 
litigation eventually will wear down all but 
the best-financed developer. 

Of course, well-reasoned land use regula- 
tions are essential to the preservation of 
Florida’s natural beauty and quality of life. 
Section 1983 simply provides a remedial 
framework to ensure that private property 
rights are not forgotten in the process. BJ 
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i D These prices include applicable tax and shipping. 

3 Firm or Individual Name 

Street Address 

City State Zip 

Check enclosed C.0.D. Phone ( ) 

I O Send me a free EXHIBIT GUIDE and TRIAL NOTEBOOK:TAB brochure. 
MAIL TO: Legal Dimensions, P.O. Box 1132, Laguna Beach, CA 92652 FBJ 7/8 


Get Organized with 
Courtfolio Tabs® 


i 
Dimensions 


P.O. Box 1132 ¢ Laguna Beach, CA 92652 


(714) 778-2460 
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Please fill in the chart below. Packaged in sets of five, so minimum see ee | 


LAWYERS SERVICES PAGES 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 


400 W. Morse Bivd., Suite 120, Winter Park, FL 32789 (305) 896-4020 


Corporation 


Management 


N 
DEAN, SCHOOL OF LAW 


sUNIVERSITY OF MIAMI 


For appointment on or about June 1, 1986. 


licat nd reco dations for this position, with résumé and 

are invited. The University of Small IFSC. . U.S. $750/Annum 

Miami is committed to equal opportunity and affirmative action. Large FSC : 
Ambler H. Moss, Jr., Chair Negotiable 

Law School Dean Search Committee 
University of Miami RoyWest Trust 
Box 248123 C 


EXPERIENCE AT 
COMPETITIVE PRICES 


(US. Virgin Islands) 


WORLDWIDE 
AT OUR OWN |. 
EXPEN SE Dew, worked testify in all courts. Complete laboratory 


Serving Florida lawyers since 1966 


MISSING 
HEIRS? 


* * 


WE FIND 
HEIRS 


services. 
INTER-CITY TESTING & 
ti a g CONSULTING CORPORATION 
TRY US FIRST ON ANY CASE! cae eee 
When you hire a deaf Plantation, FL 33322 
employee, you hire someone who (305) 537-1442 
wants to work. Absenteeism and job turn-over E. offi 
Phone collect (305) 368-0055 or write are very low among deaf workers. Deaf people hear no : - Write demain aioe NY 11501 
distractions so they stay on task better than other workers. (516) 747-8400 
Contact your local Deaf Services Center or HRS ae 
FIDUCIARY RESEARCH, INC. Vocational Rehabilitation Office. They'll give you more 
P.O. BOX 1874-J reasons why hiring deaf workers is a sound idea. 


Boca Raton, FL 33429-1874 


Limited 


12 Crown Bay, Suite 220, 
P.O. Box 1889, St. Thomas, U. s. 
— Islands Tel: (809) 776-8072 
3470175 ROYWEST VN 
Our controlling shareholders are 
The Royal Bank of Canada Group 
and National Westminster Bank PLC 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Athletics & sports safety; Criminalistics; 
Warnings & instructions; Battery explosions; 
MEDICAL, DENTAL & PODIATRIC 
MALPRACTICE. Brochure. Medical and 
dental doctors in addition to technical 
° experts on staff are available to consult and 


| If you handle medical mal- 
practice: cases, you prob- 
ably need Philadelphia 
Medical Advisors, inc. 
_ We provide medical opin- 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 


that strengthen your 
position. 


Philadeiphia 
$3.00 Prepaid—10 for $25.00 Daytona Beach, FL 32015 Medical neice Inc. 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF] PAYMENTS| ADD'L P.O. Box 27118 
LOAN 1st PYMT | PER YEAR SETS Phila., PA 19114 
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DEAF SERVICES STATE HEADQUARTERS 
1317 WINEWOOD BLVD. | 
TALLAHASSEE, FL 32301 (904)488-2867 
| 


New Marketing Service 
To The Legal Profession 


Camera-ready advertisements customized exclusively for your firm. 
Targeted to your specific clientele. 


Satisfaction guaranteed. 


Flying Colours 


VISUAL COMMUNICATIONS, INC® 


500 South Ridgewood Avenue, Daytona Beach, Florida 32014 (904)252-3945 


% includes advertising tips your firm can utilize immediately! 


MEDICAL MALPRACTICE 
PEER REVIEW LTD. 
2 Royal Paim Way, Apt. 2101 
Boca Raton, FL 33432 
Tel. 1-305-394-3311 
TWO OFFICES IN BOCA RATON 
1-305-482-4330 
AND 
1-305-394-3311 
1. LOWEST FEES—(starting at $175 per 
work product and comprehensive screening 
report). FEE must accompany request. 
2. REPLIES IN 24-48 HOURS VIA FEDERAL 
EXPRESS. 
3. FREE TELEPHONE CONSULTATIONS 
1-305-394-3311. 
4. TEN YEARS OF EXPERIENCE. 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK—Supply word and/or design plus 
or services. FEES: TRADEMARK OFFICE 


COPYRIGHT—Supply title/author/regs—FEE: 
$80. 2 or more—$75 each. 

GOV'T LIAISON—Alil agencies—SEC(10K'3), ICC, 
FTC, Court Records, Congress. Records, etc. Fee 


on 
APPROVED— Our services meet standards set for 
us by a D.C. Court of Appeals Committee. 

Over 30 years successful experience — Not connected 


with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 
Suite 209, 3030 N. Fairfax Dr. P.O. Box 10848 


Arlington, VA 22201 Asfington, VA 22210 
Phone: (703) 524-8200 


ATTENTION BAR EXAM APPLICANTS 


FLORID 


out-of-state residents. 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — 


ideal for both Florida and 


The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 
CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 
Or write to us at our National Bar Review 
headquarters as follows: 
FLORIDA NORD BAR REVIEW COURSE 
- 5600 W. Maple Rd., Suite A-120 
‘West Bloomfield, Michigan 48033 
FLORIDA ’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 
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Give us a call and you'll hear all 
about U.S. Savings Bonds’ new 
money market rates, as well as the 
current rate. We'll also tell you 
about the guaranteed return, tax 
advantages, where to buy variable 
rate Savings Bonds and much more. 


1-800-US-Bonds 


US. SAVINGS BONDS *. 
Better Than Ever 


A public service of this publication. 


WHEN YOU NEED SOMEONE'S 
ADDRESS TRACED YOU CAN’T BEAT 
OUR GUARANTEE 


NO TRACE 
NO CHARGE 


| Our nominal fee of $165.00 (payable only 
upon locate) is your total cost to have some- 
one traced whose last address is up to three 
years old. Traces from older addresses, 
including MISSING HEIRS, are also con- 
ducted on a “No Trace - No Charge” basis. 
RUSH TRACES (one or two day turn- 
around) are also available when immediate 
results are required. WE SUCCEED 
WHERE OTHERS HAVE FAILED. 


To have someone traced anywhere worid- 
wide or to obtain further information on our 
International Tracing Service call today 


TOLL FREE 
1-800-663-2255 


Remember It’s Guaranteed 
“NO TRACE - 
NO CHARGE” 


INFERNNTIONNL 
TRACING 
SERNICES - 


| ARE PAYING 
PACKET 
: 
Files—Wordmark—$55. 2 or more—$50 each. 
COMMON LAW—$30 additional. EXPANDED 
COMMON LAW-—$75 additional. DESIGNS— 
$70 ver class. COPIES extra. 
: 
: 
DORESS 
| | 
| 
| 
| 
—— 
| | 
: 


Media files are available upon 
request for The Florida Bar 
Journal and Florida Bar News. 


Write Advertising, The Florida 
Bar Journal, Tallahassee, FL 
32301. 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


@ Reasonably priced at $26.00 
e Your name embossed in gold on 
the front cover at no extra charge 


@ Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 


treet 
ome () Box 736! Ann Arbor, MI 48107 


TOP MEDICAL EXPERTS 
FREE CASE EVALUATION 


© Medical school calibre experts. 
© No professional witnesses or hired guns! 


e In depth medical research. Lexis, paralegal 
assistance. 


© NO CHARGE OR OBLIGATION UNTIL WE HAVE 
A SUPPORTIVE REPORT FROM A QUALIFIABLE 
EXPERT. 

Call today 800-225-JDMD 

JDO.MD, Inc. 


POLICE PROCEDURES 


The nation’s most experienced police 
procedures and standards specialist. Univ. 
criminologist and police malpractice 
authority who has worked with both plaintiff 
and defense in over 400 civil actions in 48 
states — featured on “60 Minutes,” in 
Newsweek, U.S. News and World Report, 
etc. Extensive experience in police litigation 
involving excessive force, intentional and 
negligent use of firearms, improper use of 
police vehicles, and standards of police 
conduct. Full credentials and references 
available on request. Certified National 
Academy of Police Specialists (N.A.P.S.) 


Advertisers Index 


Ace Industries, Inc. 


Attorneys Software, Inc. 5 
Automated Office Systems 50 
Avis Rent A Car Insert 
Bell South Mobility, Inc. 62 
Blake & Blake Genealogists 2nd Cover 
British Antique Importers 40 
Claims Certification, Inc. 44 
Commonwealth Land Title Ins. Co. 8 
Continental Illinois National Bank 48 


Corpex Banknote Company, Inc. 3rd Cover 
Corporation Information 


Services, Inc. 32 
Daytona Data Center 82 
Empire Lithographers 2 
Excelsior-Legal Stationery Co., Inc. 1 
Fiduciary Research, Inc. 82 
Florida Corporation Supplies 83 
Florida Lawyers Diary & Manual 84 
Flying Colours 83 
Government Liaison Services, Inc. 83 
The Harrison Company 20 
Hyatt Legal Services 38 
Industrial Valley Title Ins. Co. 56 
Informatics 22 
Infosearch, Inc. 78 
Inter-City Testing & Consulting Corp. 82 
International Sureties, Ltd. 39 
International Tracing Services, Inc. 83 
J.D.MD 84 
J. Fremon Jones, Ph.D. 82 
Dr. George Kirkham and Associates, Inc. 84 
Legal Dimensions 81 


Legal and Real Estate Software Corp. 12 
Medical Malpractice Peer Review Ltd. 83 


The Medical Quality Foundation 43 
National Institute for Trial Advocacy - 71 
Nord Bar Review Course 83 
Oxford Thermography 60 
Philadelphia Medical Advisors, Inc. 82 
Prestige Office Systems, Inc. 79 
Roy West Trust Corp. 82 
Satori Software 42 
University of Miami 82 
Wessex Corporation 10 
West Publishing Co. 4th Cover 
Word Processing Exchange 84 
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1-800-521-3085 
in Michiean. }-800-482-3651- 
P.O. Box 10556 
Taliahassee, FL 


AMERICA, 
FRE COMING 


Only Corpex teams up with DHL’ 
to give you overnight delivery of corporate kits. 


Notice we said overnight delivery, not 
overnight shipment. No matter where you 
practice in the continental United States, 
youre just 24 hours away from receiving a 
high quality corporate outfit from Corpex. 
As part of our constant commitment to 
provide you with the fastest service pos- 
sible, we've joined forces with DHL World 
Wide Courier Express. 


We dont have to tell you about DHL's 
reputation for speed and efficient service. 
Their network of planes and trucks will get 
your kit to you on time, every time. So if 
you call our toll free 800 number and 
place your order by 2 p.m. EST, you'll have 
your customized corporate outfit on your 
desk the very next day* At no additional 
cost. 


*Some remote locations might require an additional day. 


Each Corpex Corporate Kit comesina 

matching slipcase complete with: 

® Corporate Seal 

@ 20 Custom-Printed Stock Certificates 
numbered and imprinted with corporate 


@ Special Forms section with complete review of 

latest IRC requirements for Sub-Chapter S 

election, Medical and Dental Reimbursement 

Plans, Section 1244 forms, plus annual meet- 

ing forms. Available in black, tan. brown 

name. and green. 

@ Stock Transfer Ledger ; Standard outfit-$47.50; with printed 

@ 50 blank sheets for minutes or time-saving ee minutes and by-laws, $49.75 (Includes delivery 
printed minutes and by-laws. in Continental U.S.. Alaska. Hawaii.) 


Corpex Banknote Company, Inc., 80 Canal St., NY, NY 10013 


FOR NEXT DAY DELIVERY, ORDER BY PHONE BEFORE 2 PM. EASTERN STANDARD TIME. 
CALL US TODAY: 1-800-2 2 1-8 I 81 « ASK FOR OUR NEW CATALOG. 
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master they can shape a quality 
instrument, bring life to a slab of 
‘stone or coax a new rose from a 


handfui of earth. 


You find masters in every 
_ profession. They’re the ones at 
the top or on their way. They’ve 
mastered their craft and the tools 


For an attorney, those tools are 
on the shelves of his library. 


That’s where you'll find Corpus 
Juris Secundum. The last word in 
legal encyclopedias. The first place 


Corpus Juris Secundum contains 
all the law, all the exceptions. All 
the time. 


Corpus Juris Secundum ...for the 
masters. 


You can’t master your craft until 
you master the tools. 


0. Box 64526, Saint Paul, 55164-0526. 
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